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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) Criminal No. 834-'59 

Grand Jury No. 1109-59 
| 
) 


Violation: 22 D.C.C. 2204, 
2201 


CRIMINAL DOCKET 


U. S. Attorney: O'Malley 


R. C. Richardson 
Cc. L. Aiello 512 Wash. Bldg. 


CHARGE: Unauthorized Use of Vehicle, Grand Larceny 


1959 
Sep. 17 


Sep. 22 
Sep. 22 


Sept. 25 


Presentment and Indictment filed (6 counts). Copy of in- 
dictment given to deft. Cert. filed. | 
Affidavit for leave to proceed without prepayment of costs 
GRANTED and filed. CURRAN, J. | 
ORDER APPOINTING Randolph C. Richardson as counsel 
to defend, filed, CURRAN, J. (N) 
ARRAIGNED, Plea NOT GUILTY entered; Defendant 
REMANDED to the District of Columbia Jail; Attorney 
Randolph C. Richardson present. CURRAN, J. aporter 
Gore) Cert. filed. 

MOTION of DEFENDANT to suppress evidence, Affidavit 
and Memorandum of Points & Authorities in support thereof, 
filed. : 
MOTION of DEFENDANT for issuance of subpoena and 
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Affidavit in support thereof, filed and GRANTED. YOUNG- 
DAHL, J. 

MOTION of DEFENDANT to suppress evidence; Defendant's 
Oral Petition for leave to file amended motion to suppress 
evidence heard and GRANTED - Fiat - McLAUGHLIN, J. 
Defendant's amended motion to suppress evidence, filed. 
Defendant's amended motion to suppress evidence heard, 
argued and DENIED. 

Defendant REMANDED to the District of Columbia Jail; 
Attorney Randolph C. Richardson present. McLAUGHLIN, 
J. (Reporter-Davis) Cert. filed. 

ORAL MOTION OF GOVERNMENT for leave to dismiss 
Counts 3 & 4 heard and Granted; Dismissal entered as to 
Counts 3 & 4; (see cert. of 1/20/60) Cert. filed. JURORS 
SWORN ON VOIR DIRE; JURY AND ONE ALTERNATE 
JUROR SWORN: Florence L. Cudmore, Esther F. Au, 
Leonard F. Carroll, Alice M. Moscatelli, Amelie R. 
Harris, Quincy D. Elliott, Arlean I. Franklin, George T. 
Furukawa, Theresa A. Lopes, Jane G. Howard, John M. 
Robinson, Edward E. Usher; a.1. Paul M. Fulcomer. 
TRIAL BEGUN; Case is RESPITED until Nov. 24, 1959; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Randolph Richardson present. JACKSON, J. 
(Reporter-Kaufman) Cert. filed. 

TRIAL RESUMED; same jury; same alternate juror; Al- 
ternate Juror discharged; JURY RETIRES to consider their 


verdict; JURY is excused at 4:30 p.m. to return into Court 
at 10:00 tomorrow morning to RESUME DELIBERATION: 
Court orders food for the jury; Defendant REMANDED to 
the District of Columbia Jail; Attorney Randolph C. Rich- 
ardson present. JACKSON, J. (Reporter-Kaufman) Cert. 
filed. 

JURY RETURNS INTO COURT at 10:00 a.m. to RESUME 
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their DELIBERATION; VERDICT: Guilty on Counts 1, 2, 

5 & 6; JURY POLLED; Defendant REMANDED to the 

District of Columbia Jail; Case is REFERRED to the 
Probation Officer of the Court; All exhibits returned to 
counsel. Attorney Randolph Richardson present. oACEZON 
J. (Reporter-Kaufman) Cert. filed. 
SENTENCED to imprisonment for a period of ONE (1) YEAR 
to THREE (3) Years on each of Counts 1, 2, 5, and 6; said 
sentence by the Counts of the indictment to run CONCURRENTLY; 
Defendant REMANDED to the District of Columbia Jail; At- 
torney Randolph Richardson present. JACKSON, Z. (Reporter- 
Kaufman) | 

Leave to proceed on appeal without prepayment of costs and 
for transcript of trial proceedings at the expense of the 

United States GRANTED (fiat) APPEAL NOTED. With- 
drawal of appearance of Randolph C. Richardson as counsel 
for deft.- Counsel to be appointed for Appeal (fiat) JACKSON, 
J. (Reporter-Kaufman) | 

Judgment & Commitment of December 18, 1959, filed. 
JACKSON, J. 

ORDER APPOINTING Caeser L. Aiello to defend for purposes 
of Appeal, filed. JACKSON, J. (N) 

REFUSAL OF DEFENDANT to sign election against service 

of sentence, filed. 


TRANSCRIPT OF PROCEEDINGS, 12/18/59, filed. Clerk's 
Copy (Reporter-Kaufman) | 
TRANSCRIPT OF PROCEEDINGS, Vol. I, Pages 1-163; 
Nov. 23, 1959; Vol. Il, Pages 164-243; Nov. 24, 25, 

1959, filed. Court Copy (Reporter Kaufman) | 

ORDER EXTENDING TIME for filing Record on Appeal TO 
and INCLUDING 2/10/60, filed. McGUIRE, J. (N) 
TRANSCRIPT OF PROCEEDINGS, VOL. I, Pages 1-163; 
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Nov. 23, 1959; Vol. Il, Pages 164-243; Nov. 24, 25, 1959 
filed. Attorney's copy (Reporter Kaufman) 


[ Filed in Open Court Sept. 17, 1959] 
[INDICTMENT] 
The Grand Jury charges: 


On or about August 29, 1959, within the District of Columbia, 
Kenneth L. Galloway feloniously did take, use, operate and remove one 
certain automobile, property of Ernest E. Goodman, from a certain 
street and did operate and drive said automobile, for his own profit, 
use, and purpose, without the consent of Ernest E. Goodman, the owner 
of said automobile. 

SECOND COUNT: 

On or about August 29, 1959, within the District of Columbia, 
Kenneth L. Galloway stole the property of Ernest E. Goodman, of the 
value of about $3,000.00, consisting of one automobile of the value of 
$3, 000.00. 

THIRD COUNT: 

On or about August 26, 1959, within the District of Columbia, 
Kenneth L. Galloway feloniously did take, use, operate and remove 
one certain automobile, property of Harold R. Draper, from a certain 
street and did operate and drive said automobile, for his own profit, 
use, and purpose, without the consent of Harold R. Draper, the owner 
of said automobile. 

FOURTH COUNT: 

On or about August 26, 1959, within the District of Columbia, 
Kenneth L. Galloway stole the property of Harold R. Draper, ‘of the 
value of about $3,000.00, consisting of one automobile of the value of 
about $3, 000.00. 

FIFTH COUNT: 

On or about August 29, 1959, within the District of Columbia, 

Kenneth L. Galloway feloniously did take, use, operate and remove one 


5 


certain automobile, property of Jack B. Brewer, from a certain street 
and did operate and drive said automobile, for his own profit, use, and 
purpose, without the consent of Jack B. Brewer, the owner of said 
automobile. | 
SIXTH COUNT: 
On or about August 29, 1959, within the District of Columbia, 
Kenneth L. Galloway stole the property of Jack B. Brewer, of the 
value of about $1,300.00, consisting of one automobile of the value of 
$1, 300.00. ! 
/s/ Oliver Gasch | 
Attorney of the United States in and for 
the District of Columbia 
A TRUE BILL: | 
/s/ G. M. Rosse 


Foreman. 


[ Filed Sep. 22, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS 


| 
I, Kenneth L. Galloway, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, 


in support of my application for leave to proceed in said cause without 


being required to prepay fees or costs, state as follows: 
1. That I am a citizen of the United States. 
2. That because of my poverty Iam unable to pay the 
costs of said suit or action. 
That Iam unable to give security for the same. 
That I believe I am entitled to the redress I seek 
in said suit or action. 
That the nature of my cause of action is briefly 
stated as follows: 


/s/ Kenneth L. Galloway 
SUBSCRIBED and SWORN TO before me this 22nd day of Sept., 
1959. 


Harry M. Hull, Clerk 
By /s/ H. G. Dodd, Deputy Clerk 


Let the applicant proceed without 
prepayment of costs. 
/s/ Curran 
JUDGE 


[ Filed Sep. 25, 1959] 
PLEA OF DEFENDANT 


On this 25th day of Sept., 1959, the defendant Kenneth L. 
Galloway, appearing in proper person and by his attorney Ronald C. 
Richardson, being arraigned in open Court upon the indictment, the 
substance of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 
EDWARD M. CURRAN 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 
Present: 
United States Attorney By /s/H. G. Dodd 
By Joel Blackwell Deputy Clerk 
Assistant United States Attorney 


Richard Gore 
Official Reporter 


[ Filed Oct. 2, 1959] 
MOTION OF DEFENDANT TO SUPPRESS EVIDENCE 


Defendant moves this Court under Rule 41 (e) Federal Rules of 


| 
| 


Criminal Procedure to suppress the following evidence: 
1. Defendant's wallet obtained from him by Metropolitan Police, 
Washington, D. C. 
2. The registration card of a 1959 Ford automobile in the name 


of Ernest E. Goodman obtained from defendant. 
3. Automobile keys obtained in search of defendant's person by 
Metropolitan Police, Washington, D.C. 
Attached affidavit of defendant is made part hereof. | 
/s/ Randolph C. Richardson 


925 Washington Building. 
Washington 5, D. C. 


Attorney for Defendant | 
(Certificate of Service) 


[Oct. 2, 1959] 


AFFIDAVIT OF DEFENDANT IN SUPPORT OF 
MOTION OF DEFENDANT TO SUPPRESS EVI- 
DENCE 


DISTRICT OF COLUMBIA, SS: 


I, KENNETH L. GALLOWAY, being first duly sworn according to 
law, depose and state that: I am the defendant in the above entitled 
action; on August 31, 1959 about 12:30 p.m. in the vicinity of 1700 block 
of Swann Street, N.W., I was approached by Detectives William C. 
Clark and Delmar F. Reid, Metropolitan Police Department who, with- 
out telling me of my right to have a lawyer and that I did not have to 
answer any questions and that any statements I made could be used 
against me, asked me who owned a White 1959 Ford automobile parked 
nearby; I told these officers the automobile belonged to a friend, 
Epster E. Goodman, who lived in an apartment house nearby; these 
detectives then asked me for identification whereupon I gave them my 
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wallet containing same and the registration card for the White Ford 


automobile; the detectives then placed me under arrest and after taking 
me to try to find Epster E. Goodman, took me to No. 1 Precinct where 
an automobile key was taken from my person, and I was fingerpr inted; and 
that these detectives at no time presented or displayed to me a warrant 
for my arrest or a search warrant. 

/s/ Kenneth L. Galloway 


(Jurat dated Oct. 1, 1959) 


{ Filed Oct. 2, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN|SUPPORT OF MOTION OF DEFENDANT TO 
SUPPRESS EVIDENCE 


1. Rule'41 (e) Federal Rules of Criminal Procedure. 

2. 4th and 5th Amendments, Constitution of the United 
States. 

3. (a) Obtaining of wallet and registration card was by 
illegal search and seizure before arrest. 

(b) Arrest was illegal because of insufficient probable 
cause therefore seizure of automobile keys after 
such arrest, was illegal. 

Bynum v. United States, USCADC, 1958, 262 F.2d 465 

Morrison v. United States, USCADC, 1958, 262 F.2d 449 

Williams v. United States, USCADC, 1959, 263 F.2d 487 

Mallory'v. United States, USCADC, 1957, 354 U.S. 449, 
77 S.Ct. 1356 


/s/ Randolph C. Richardson 
925 Washington Building 
Washington 5, D. C. 
Attorney for Defendant 


[ Filed Oct. 16, 1959] 


AMENDED MOTION OF DEFENDANT TO SUPPRESS 
EVIDENCE 


Defendant moves this Court under Rule 41 (e) Federal Rules 
of Criminal Procedure to suppress the following evidence: | 
1. Defendant's wallet obtained from him by Metropolitan Police, 
Washington, D. C. 
2. The registration card of a 1959 Ford automobile in the name 
of Ernest E. Goodman obtained from defendant. 
3. Automobile keys obtained in search of defendant's person aor 
Metropolitan Police, Washington, D. C. | 
4. All records of fingerprints of defendant, taken by Metropolitan 
Police, Washington, D. C. on or about August 31, 1959. 
Affidavit of defendant filed herein as part of his Motion to 

Suppress, filed on October 2, 1959, is made part hereof. | 


/s/ Randolph C. Richardson 
* * * * * 


(Certificate of Service) 

Let This Be Filed 

/s/ Charles F. McLaughlin 
Judge 


[ Filed Oct. 16, 1959] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF AMENDED MOTION OF DE- 
FENDANT TO SUPPRESS EVIDENCE 


Rule 41 (e) Federal Rules of Criminal Procedure. 

4th and 5th Amendments, Constitution of the United States. 

(a) Obtaining of wallet and registration card was by : 
illegal search and seizure before arrest. 

(b) Arrest was illegal because of insufficient probable cause 
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therefore seizure of automobile keys and fingerprinting of 


defendant, after arrest, were illegal. 
Bynum v. United States, USCADC, 1958, 262 F.2d 465 
Morrison v. United States, USCADC, 1958, 262 F.2d 449 
Williams v. United States, USCADC, 1959, 263 F.2d 487 
Maliory'v. United States, USCADC, 1957, 354 U.S. 449, 


77 S.Ct. 1356 
/s/ Randolph C. Richardson 


925 Washington Building 
Washington 5, D. C. 
Attorney for Defendant 


[ Filed Nov. 23, 1959] 
[ORAL MOTION OF GOVERNMENT FOR 
LEAVE TO DISMISS COUNTS THREE AND 
FOUR HEARD AND GRANTED] 
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[ Filed Feb. 9, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 


Monday, November 23, 1959 
The above-entitled cause came on for hearing at 11:20 a. m. , 
before The Honorable Joseph R. Jackson, Judge, United States District 
Court, and a jury. | 
APPEARANCES: 
On behalf of the Government: 
Thomas O'Malley, Esq. 
Assistant United States Attorney 
On behalf of the Defendant: 
Randolph C. Richardson, Esq. 


* * * 


PROCEEDINGS 


(At the bench:) | 
MR. O'MALLEY: Your Honor, there is a six-count indictment 
that involves separate automobiles, unauthorized use and grand larceny 
for each. | 
The Government is not prepared to proceed on the third and 
fourth count which involves an automobile owned by one Draper. 
We're not ready to proceed on that and are willing to have it dismissed 


for two reasons; one, we haven't got service on the complaining witness, 


and secondly, we doubt seriously if we have a case on the third and 


fourth count. 
THE COURT: You're not objecting to that, are you? 
MR. RICHARDSON: No, your Honor. 
* * * * 
ERNEST E, GOODMAN 
was called as a witness on behalf of the Government, was duly sworn, 


was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. Ernest E. Goodman. 


12 


Q. And how are you employed, Mr. Goodman? A. Iam 


Director of Information Services at Howard University. 

Q. And where do you live? A. I live now at 3590-22nd Street, 
Southeast. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Directing your attention to August 29th, 1959, where did you 

live at that time? A. 758 Girard Street, Northwest. 

Q. Is that in the District of Columbia? A. Yes, it is. 

Q. Did you own an automobile on that date? A. Yes, I did. 

Q. What kind of an automobile was it? A. 1959 Ford white con- 
vertible, black top. 

Q. And what license tag did it bear, if you recall? A. I'm fairly 
certain it was NX 542. 

Q. Do you recall having parked your automobile on the evening 
or morning of August 29th? A. Yes, I did. 

Q. Approximately what time was that? A. I would say approxi- 
mately midnight of the 28th; that is, midnight between the 28th and 
29th. 

Q. And where did you park it? A. In front of my residence at 
that time which was 758 Girard, Northwest. 

Q@. Andithat was in the District of Columbia? A. Yes, it was. 

Q. Do you recall what time you went back to the car the next day? 
A. Approximately 9:00 a.m. on the 29th. 

Q. At that time did anything unusual occur? A. Yes. The car 

was not where I had parked it the previous night. 

Q. Did you give anybody permission to drive that automobile ? 

A. No, I did not. 

Q. Do you know one Kenneth L. Galloway? A. Do I know him? 

Q. Yes, sir. A. Ihave met him since this incident. 

Q@. Did)you know him on the morning of August 29th, 1959? A. No, 
I did not. 

Q. Did you give him permission to drive that automobile on that 
occasion? A. No, I did not. 
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Q. Did you give anybody permission to drive it on that occasion? 


A. No, I did not. | 
* * * * * * 


| 
Q. Mr. Goodman, I show you what has been marked Government's 


Exhibit Number 1 for identification, and ask you if you can identify it. 
A. This is the registration certificate which was mine until I was re- 

quired to purchase another one after the car had been recovered. 

Q. On August 29th, sir, do you recall where that registration 
certificate was? A. Yes; it was in the glove compartment of my car. 

Q. Does that Government's Exhibit 1 for identification indicate 
the license number on your car? A. Yes, it does. ! 

Q. What does it indicate? A. NX 542. 

* * * * * 

JACK B. BREWER | 

was called as a witness on behalf of the Government, was duly sworn, 
was examined and testified as follows: | 

* * * * * *) 

DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. State your name, please. A. Jack Brewer. 

Q. And how do you spell your last name? A. B-R-E-W-E-R. 

Q. Where do you live, Mr. Brewer? A. 1815 - 17th Street, 
Northwest. | 

Q. In the District of Columbia? A. That's right. 

Q. And how are you employed? <A. Iwork for the N.A. S.A. ’ 
National Aeronautical and Space Administration. | 

Q. In what capacity? A. Aeronautical engineer. 

Q. Now, do you own an automobile? A. That's right. 

Q. Did you own an automobile on August 27th to 29th of 19592 
A. Yes. 


Q. Give us a description of that automobile, if you will, please. 
A. It's a 1955 Mercury convertible, red. 
Q. Red? A. Yes. 
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Q. What license tag did it bear at that time? A. AN 841; D.C. 


tags. 

Q. Yes. You didn't remember that and you used something to 

refresh your recollection; is that right? A. Yes, my regis- 
tration card. 

Q. Your registration card. All right. Now, do you recall 
what, if anything, you did with that automobile on August 27th, 1959? 
A. That Thursday, I'm--I have to be sure. 

Q. Well, did there come a time when you left your car around 
somewhere on August 27th, 1959? A. If that was Thursday, it was 
9:00 o'clock in the evening. 

Q. All right. And where did you leave your automobile? A. On 
Swann Street, which is adjacent to my apartment, between 16th and 17th 
Street, Northwest. 

Q. What block of Swann Street was it? A. Between 16th and 
17th on Swann. 

Q. Is that in the District of Columbia? A. Yes. 

Q. Now, did there come a time when you returned to your car? 
A. Saturday morning, about quarter of six. 

Q. How many days after? A. One complete day and the night. 

Q. Do you recall what date it was? A. That was the 29th. 

Q. The 29th of August? A. Yes. 

Q. All right. At that time did you see your automobile? A. No. 

Q. Had you given anybody permission to drive your automobile? 
A. No. 

Q. At that time did you know one Kenneth L. Galloway? A. No. 

Q. I point to Mr. Kenneth L. Galloway sitting next to counsel 
with the red shirt on. I tell you that is he and ask you if you knew him 
at that time. A. No, indeed. 

Q. Did you give him or anybody else permission to drive your 
automobile on that day? A. No, I have not. 


ok * * * ak * 


Q. Did there come a time when you again saw your automobile? 


A. Yes. 
: 29 Q. Where was that? A. In the police garage. 

Q. And do you know what precinct it was or what building? A. It's 
the main building here on C Street. 

Q. The Municipal Center Building on Indiana Avenue? A. aoe 
right. | 

Q. Was it in the basement of that building, in the garage? A That's 
right. | 

@. And at that time did you check the license plate on the car? 

A. Yes, as a matter of fact I did. | 

Q. What license tag did it bear? A. AN 841. 

Q. Did you check any other particular thing to make sure it was 
your automobile? A. Yes. I had some golf tees in the back which indi- 
cated it was my car, and I also checked the trunk to find that the gol 
clubs were still there, and they were. 

@. Did you check the ignition at that time? A. Yes. It had 
been punched out and that was the only damage done to the car, as a 
matter of fact. 

* * * 

CROSS EXAMINATION 


BY MR. RICHARDSON: 
* * * * * * 


Q. Did you ever file a formal complaint alleging Mr. Galloway 
stole your car? A. That Mr. Galloway stole the car? | 

Q. Yes, sir. A. I don't believe so. | 

Q. Well you would remember, wouldn't you, if you filed a com- 


plaint naming Mr. Galloway as the defendant? A. I'm sure I would. 
Q. Anddid you? A. No. 
* * * 
Whereupon, 
DELMAR F. REID 
was called as a witness on behalf of the Government, was duly WA; 
was examined, and testified as follows: 


16 


DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. Detective Sergeant Delmar F. 
Reid, assigned to the Automobile Squad, Metropolitan Police, Wash- 
ington, D. C. 
Q. Were you so assigned during the month of August, 1959? A. I 


* * * * * * 


Q. On the afternoon of August 31st, 1959, did you have occasion 
to be in the 1700 block of Swann Street, Northwest? A. I did. 

Q. Is that in the District of Columbia? A. It is. 

Q. And who, if anybody, was with you? A. Detective Sergeant 
William C. Clark. 

Q. And were you in something, or were you walking? A. We 
were cruising in a police cruiser. 


Q. Who was driving? A. I was. 


Q. **** Now, at that time, did you notice anything unusual? 


A. Yes, sir. 

Q. What was that? A. In the rear of the 1700 block of Swann 
Street, Northwest, I observed a 1959 white Ford convertible. 

Q. Why did you consider that unusual? A. Because at this 
particular time we had a similar car reported stolen by a Mr. Goodman, 
and the markings on the car, such as the spotlight and the antenna in the 

rear, was the same identification as Mr. Goodman the complain- 
ant in the case had described when he had talked to one of the officers 
at the Automobile Squad. 

Q. All right. Now what did you do when you saw that car? 

A. I told Sergeant Clark. 

* * * * * * 

THE WITNESS: I sat in the police cruiser momentarily while my 
partner got out of the car. 

BY MR. O'MALLEY: 
Q. Did you see what your partner did at the time? A. Yes. He 
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went to the rear of the automobile and was standing there with the de- 
fendant present here this morning. | 

Q. What was the defendant doing at the time you saw him? : A. 
When I saw him he was in a stopped position at the trunk of the auto- 
mobile, and the trunk lid was raised. 

Q. All right. Now who was that person you saw at the trunk of 
the automobile? A. The defendant sitting here this moming. 

* * * * * * 

Q. What did you do next, Officer Reid? A. I got out of the police 
cruiser and went over to the 1959 white Ford convertible, looked into 
the car and observed the ignition switch punched out and hanging down 
behind the dash. I also took the serial number of the automobile. ! 

Q. All right. Now, did you compare the serial number of the 
automobile with anything? A. Yes. I went back to the police cruiser 
and was getting a check as far as the serial number of this car was 
concerned. : 

Q. Allright. You've answered my question on that. Now, did 
there come a time when you placed the defendant under arrest? A. My 
partner did. | 

Q. And who is your partner? A. Sergeant William C. Clark. 

Q. All right. Now, did you have a conversation with the de- 
fendant at that time as regards the ownership of the automobile, the 
1959 Ford? <A. Yes, sir. 

Q. What did he say in reference to that? A. He stated that this 
car belonged to a Mr. Goodman who was in an apartment house at 1701 
Swann Street, Northwest, on the fifth floor, and thathe had just gotten 
the keys from him and he was going to do some repair work on the 


automobile. | 


Q. Now, did you have occasion to check 1701 Swann Street? 
A. I did. 


©. And did you look for Mr. Ernest Goodman? A. I did. 
Q. Did you find one registered there? A. No, sir. 
Q@. Now what did you next do with the defendant? A. After | 


checking the apartment house ? 

Q. Yes, sir. A. We placed him in the police cruiser. He 
was seated in the rear seat. I drove the cruiser; my partner Sergeant 
Clark followed me in the 1959 white Ford convertible. 

Q. Where did you take the defendant to? A. To Police Head- 
quarters. 

Q. Is that at Third and Indiana Avenue, Northwest? A. Yes, sir. 

Q. At that time did you make a search of the person of the de- 
fendant? A. My partner, William C. Clark, did. 

Q. Did there come a time when you took the defendant for an 
arraignment? A. That's true. 

Q. And where did you take him to? A. Before the United States 
Commissioner Splain. 

Q. Is that in this building ? A. Yes, sir. 

Q. When, if you recall, did you take him there? A. On September 
1st, 1959. He was arraigned about 10:20 a.m.--in the morning. 


Q. Now, did there come a time that he was arraigned? A. Yes, 


Q. Subsequent to that arraignment, did you have a conversation 
with the defendant? 
MR. RICHARDSON: If your Honor please: May we approach 
the Bench? 
THE COURT: Yes. Well, he may answer that yes or no. Did 
you have a conversation with the defendant? 
THE WITNESS: After the arraignment; yes, sir. 
MR. O'MALLEY: One more question, if I may. 
BY MR. O'MALLEY: 
Q. Who was present at the arraignment? A. The complainant, 
Mr. Goodman. 
Q. Who else, if anybody? A. Myself, and the defendant Galloway. 
MR. O'MALLEY: Thank you. 
(AT THE BENCH:) 
MR. RICHARDSON: May it please the Court: I wish to make the 
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same objection with regard to this witness as I made with regard to 
Mr. Goodman. I desire that the testimony of the witness be held out of 
the presence of the jury. | 
THE COURT: Iam just wondering why. I think a proper founda- 
tion has been made for any statement to be made. | 
MR. RICHARDSON: If your Honor please: I feel it has not. | 
There has been no testimony with regard to giving the defendant his 
rights. | 
THE COURT: That will naturally come in. I won't permit|it 
unless you show that-- 
MR. O'MALLEY: I would suggest to the Court that there's already 
been a hearing on a motion to suppress made by the defendant. There’ s 
been a full and complete hearing which lasted several hours, as 1 
recall it, wherein the testimony of the two police officers was gone 
into at great detail. Judge McLaughlin ruled it was a proper and legal 
arrest. | 
THE COURT: You are going to have them testify there was an 
arrest? | 
MR. O'MALLEY: Yes, sir. | 
THE COURT: This is after arraignment. He's been arraigned? 
MR. O'MALLEY: He's been arraigned, your Honor. 
THE COURT: Allright. I'll overrule an objection at this time. 
MR. RICHARDSON: If your Honor please: There was a motion 


which was filed by the defendant for the purpose of suppressing certain 


items of evidence. That did not include the testimony which this-- 

THE COURT: Did not include? | 

MR. RICHARDSON: No, sir; it did not include the testimon -- 
what this officer is going to testify to now and what Mr. Goodman will 
testify to I think is that the defendant made certain admissions and con- 
fessions that I particularly am desirous of keeping out of the jury. 

THE COURT: Iam quite sure Mr. O'Malley will go along with 
the usual fashion to qualify the witness and show that the defendant was 
duly warned. | 
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MR. O'MALLEY: We will, your Honor. It's already been es- 
tablished that his arraignment had already been completed. 

THE COURT: I know it. 

MR. O'MALLEY: I will ask him what the Commissioner did to 


THE COURT: All right. 

MR. RICHARDSON: Also, may I suggest that you ask with regard 
to rights, whether or not this detective heard the rights given to him? 

THE COURT: Very well. 

(IN OPEN COURT:) 
BY MR. O'MALLEY: 

Q. Were you present at the hearing before the United States 
Commissioner? A. Yes, sir. 

Q. And did you hear him advise the defendant in any regard as 
regards statements that he would make? A. Yes, sir; he advised him 
of his rights, which the Commissioner does in every case. 

Q. And do you recall just what he told the defendant as regards 
his right not to testify against himself? 

MR. RICHARDSON: Your Honor-- 

THE COURT: Yes, Mr. Richardson? 

MR. RICHARDSON: May we approach the Bench once more, 
your Honor? 

THE COURT: Yes. 

(AT THE BENCH:) 
MR. RICHARDSON: May it please the Court: The defendant has 


taken the position in this case that there was an illegal arrest because 
of lack of probable cause. Now if that be so, any and all evidence that 
was obtained from the defendant, and any and all admissions and con- 


fessions which were obtained from him would not be properly in 
evidence. 
THE COURT: On what do you predicate the illegality of the arrest? 
MR. RICHARDSON: I predicate the illegality of the arrest, if 
your Honor please, upon the ground, first, there was a mere suspicion. 
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There was no probable cause of arrest at the time the man was arrested. 


At that time he was not given his rights. He was not informed 
that he could have an attorney. And in view of that, why you would have 
illegality all the way through. | 

THE COURT: Are you objecting on that ground? 

MR. RICHARDSON: Yes. 

THE COURT: It is overruled. 

MR. RICHARDSON: Thank you, your Honor. 

THE COURT: Very well. 

(IN OPEN COURT:) 
BY MR. O'MALLEY: : 

Q. Now, subsequent to the arraignment before the United States 
Commissioner I believe you said you did have a conversation with the 
defendant in the presence of Mr. Ernest Goodman? A. That's true. 

Q. Did you talk to him about the 1959 Ford belonging to Mr. 
Goodman? A. I did. 

Q. What did you say to the defendant as regards that Ford, and 
what did he say to you? A. I asked the defendant if he would tell us 
the truth in reference to the stolen 1959 white Ford convertible, as well 
as possible other cars, and-- 

Q. Just tell us about that 1959 Ford; what conversation you | had 
with him and what he saidto you. A. Allright, sir. The defendant 
stated to me that he had taken this automobile sometime early in the 
morning, that he had taken the D.C. tags that was originally on the car, 
had thrown them away somewhere around Sixteenth and Spring Road, 
Northwest. | 

He then removed a Virginia tag off an old 1951 Kaiser, putting 
that on the rear of the automobile, and he used that car driving around 
the City of Washington. He also related how he traded a tire, a spare 
time for gasoline somewhere on Benning Road, Northeast, which he 
believed it to be an Esso station. | 

Q. Now what license tag did the 1959 Ford bear at the cate! you 
first saw it? A. On the front of the automobile was an Arlington 
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County tag, and that was 54497. On the rear of the automobile was one 
Virginia State tag, 246-395. 

Q. Now I believe you testified--excuse me. Were you present 
when Sergeant Clark searched the defendant at Police Headquarters? 


A. Yes, sir. 
Q. Did you see what, if anything, was taken from the defendant? 
A. Yes, ‘sir. 


Q. Inow show you what has been marked Government's Exhibit 1 
for identification and ask you if you can identify it. A. Yes, sir. 

@. How do you identify Government's Exhibit Number 1? 

A. NX 542 was the tag number that the 1959 white Ford convertible 
was reported stolen under. 

Q. Is there any identification mark on that card whereby you can 
testify where you know it came from? A. Yes, sir. Sergeant Clark 
initialled this registration card on the back. 

Q. Did he do that in your presence? A. Yes, sir. 

Q. What do you identify Government's Exhibit las? A. This 
is the registration card of Mr. Goodman's automobile which he had 
reported stolen. 

Q. And where did you first see that? A. In the Automobile Squad 
Office. 

Q. And where did it come from? A. It came from the defendant's 
wallet, I believe. 

Q. Now, did there come a time when you had a report of a stolen 
automobile from one Mr. Jack B. Brewer? A. Yes, sir. 

Q. And do you recall when you received that information? A. That 
car was reported to this department sometime--it was a 1955 red 
Mercury convertible which bore D.C. tags AN 841. 

Q. When did you receive the report? A. The car was reported 
stolen sometime between August 27th and August 29th, 1959. 

Q. Now subsequent to that time, did there come an occasion when 
you saw such an automobile? A. Yes, sir. 

Q. And where did you see it? A. Inthe rear alley, rear of the 
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600 block Lamont Street, Northwest. 

Q. And is that in the District of Columbia? A. It is. | 

Q. What license tag did it bear at that time ? A. It had the same 
D.C. tags, AN 841. | 

Q. And did you notice anything unusual about the automobile? 
A. Yes. The ignition switch of that automobile was also knocked out. 

Q. Were there any particular details in the way the ignition’ 
switch was knocked out? A. The whole ignition switch was knocked 
out in such a manner that it was pushed back and hanging down = 
the dash. | 

Q. Were you able to determine how the car was started? A. Sur- 
mising, Mr. O'Malley, -- 

MR. RICHARDSON: If your Honor please: I object to an aawer 


surmising. 
THE COURT: I should think it would be perfectly obvious if 


one didn't have the keys, and the ignition switch was punched out, all 


you have to do is connect up the wires. Isn't that true? 
THE WITNESS: That's true, your Honor. That's just the manner 
in which it was done. | 
BY MR. O'MALLEY: | 
Q. Tell us what you saw, not what you concluded. A. This par- 
ticular automobile was wired with tinfoil being placed in the ignition 
switch and connecting the wires in that manner. 
THE COURT: I see. | 
THE WITNESS: You get the same effect as if you put the key in. 
THE COURT: Contact. 
THE WITNESS: That's right, sir. 
BY MR. O'MALLEY: | 
Q. At the time you examined the automobile of Mr. Goodman at 
the time you arrested the defendant, was there anything unusual about 
the ignition of that car? A. Yes, sir. This particular car was also 
punched out--the ignition switch was punched out, hanging behind ‘the 
dash, and this also had evidence of being started with tinfoil, wath tin- 
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foil paper. Some of that tinfoil paper was also found in the car. 

Q. Directing your attention again, if I may, to the 1955 red and 
white Mercury-- A. Yes, sir. 

Q. .... of Mr. Brewer, what did you do with the car at that time? 
A. That car, after Sergeant Clark and I myself discovered it, it was 
craned to Police Headquarters and placed in the basement The Identi- 
fication Bureau was notified and the automobile was finger-printed. 

2. I believe you testified that you saw that automobile and re- 
covered it from 600 Lamont Street, Northwest? A. In the alley, rear; 
yes, sir. 

Q. Do you know how far it is from the 600 block of Lamont Street 
in blocks, to the 1700 block of Swann Street, Northwest? A. Well, I 

can give a rough guess, anywhere from fifteen to twenty city blocks. 

Q. Now as regards the 1955 Mercury, did you have a conversa- 
tion with the defendant subsequent to this arraignment before the United 
States Commissioner about that car? A. Yes, sir. 

MR. RICHARDSON: If your Honor please: I wish to make the 
same objection. 

THE COURT: The same ruling. 

BY MR. O'MALLEY: 

Q. With reference to that car, what did you say to the defendant 
and what did he say to you? A. I asked him about the red Mercury 
that was reported stolen; in the presence of Mr. Goodman and myself 
the defendant admitted taking this automobile in the same manner that 


he took the 1959 Ford convertible, using same to drive around the city, 


but something had happened to the automobile, and that's why it was 
left at this particular location. 

MR. O'MALLEY: Your witness, Mr. Richardson. 

THE COURT: Cross examine. 

CROSS EXAMINATION 
BY MR. RICHARDSON: 

Q. Sergeant Reid, you testified that when you looked over in the 

vicinity of where you saw the defendant that the trunk of the automobile 
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was open and that you observed the defendant stooping to the rear of 

that automobile. Now, did you see the defendant open that 
trunk? A. No, sir; I cannot say that. At first I saw the car. | 

Q. Did you see the defendant place his hand on that car in any 
regard? A. When I first saw the defendant he was in a stooped po- 
sition in the rear of the automobile and the trunk lid was raised. 

Q. But did you see any part of the defendant's body touch the 
car? <A. I can't say that. He was standing-- | 

* * * * * * 

Q. Sergeant Reid, did you talk with the defendant at the scene 
where you first saw him in the rear of the white Ford? A. Justa 
brief conversation. Iwas there. Sergeant Clark was talking to him 
first. I was present at that time. I heard some of the conversation, 
not everything. | 

Q. Well, you were in the cruiser, weren't you? A. At first, 

yes, sir. 

Q. And did you later get out of the cruiser? A. Yes, that's 

| 

true. 


Q. And where did you go then? A. I went directly to the car 


and examined the ignition switch and serial number. 

Q. All right, sir. Now, how far were you away from this white 
Ford and the defendant when you first saw him? Were you in the 
cruiser at thattime? A. That's right. | 

Q. About how far away were you? A. Approximately here to 
the end of the Court there. (indicating) : 

Q. Isee, sir. Now, Sergeant Clark placed him under arrest; is 
that correct? A. That's true. | 

Q. Isee, sir. Now did you at that time inform the defendant of 
his rights, and you are familiar with what I am talking about, aren't 
you, that he didn't have to make any statements? 

THE COURT: When is this, at the time of the arrest? 

MR. RICHARDSON: This is, your Honor, at the rear of 1700 
Swann. 
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THE COURT: This is the time of the arrest? 

MR. RICHARDSON: Yes, sir. 

THE COURT: All right. 

BY MR. RICHARDSON: 

Q. Did you inform the defendant at that particular time, at the 
rear of 1700 Swann Street, Northwest--did you inform him that he didn't 
have to make any statements? 

THE COURT: Answer the question. 

BY MR. RICHARDSON: 

Q. And that any statement he made might be used against him? 
A. He didn't make any statements there, sir. 

Q. Would you be kind enough to answer the question, sir? Did 
you inform him of his rights at that time? 

MR. O'MALLEY: Your Honor, I object to the question. May we 
approach the Bench on that? 

THE COURT: Yes. 

(AT THE BENCH:) 
MR. O'MALLEY: Your Honor, I think the question is going 


towards a legal question which has already been decided by Judge 


McLaughlin and already decided by your Honor, as to whether or not 
this defendant has been given his rights, as Mr. Richardson says. 

THE COURT: That was regarding the statement he made wherein 
he said he had taken the car. This is something else, isn't it? 

MR. RICHARDSON: I'm going to the illegality of the arrest now. 

MR. O'MALLEY: I think he has a right to go into the illegality 
of the arrest, but whether a person is apprised of his rights or not has 
no bearing on the legality or illegality of the arrest. Either you have a 
legal arrest or you don't have a legal arrest. 

THE COURT: This is off the record. 

(Discussion off the record. ) 

THE COURT: I'll overrule your case. What Court was it? 

MR. RICHARDSON: U. S. Court of Appeals. 

THE COURT: Who wrote the opinion? I am going to overrule it 
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anyhow. Let me see. Where are we here? You have objected to him 
asking the question as to whether or not he had advised the man who had 
just been arrested of his rights; is that it? | 

MR. O'MALLEY: Yes, sir. 

THE COURT: Does he have to? 

MR. O'MALLEY: No, your Honor. 

MR. RICHARDSON: I take the position he does. 

THE COURT: All right, I will sustain your objection. I thought 
it was something else. | 

(IN OPEN COURT:) 
BY MR. RICHARDSON: 

Q. Sergeant Reid, you testified that you noticed this 1959 white 
Ford convertible, and you identified it by description. 

THE COURT: No, he was attracted to it by the description. He 
identified it subsequently when he took the serial number. Isn't that 
correct? 

THE WITNESS: That's true, sir. 7 

* * * * * * 

Q. *** Now, then, the way you identified this white Ford in 
the beginning was by a description, is that correct; a description only? 


A. Acar that looks similar to the one reported stolen is what I first 


observed; yes, sir. 
Q. But you did not know that it actually was a car reported 
stolen until you checked the serial number; is that correct? A. I | 
didn't say that, sir. I said I checked the serial number. Later I did 
learn it was the same automobile. This is later. : 
Q. All right, sir. Now you say it was later. A. That's true. 
Q. That was after the defendant had been placed under arrest, 
isn't that correct? A. That is after he was taken to the apartment 
house. 
MR. RICHARDSON: May it please the Court: May the witness be 
instructed to answer the questions? 
THE COURT: If you can answer. Was he under arrest at aie 


time? 
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THE WITNESS: Yes, sir. He was placed under arrest at the rear 

of the automobile, or very close to the rear, by Sergeant Clark, 
and then he was telling us that the car belonged to a Mr. Goodman and 
we could find Mr. Goodman in the apartment house on the fifth floor, 
and-- 

MR. O'MALLEY: You have answered the question, I believe. 


THE COURT: You have answered the question. 
* ok * * * * 


THE COURT: Let me ask the witness a question. Maybe I can 
clear this thing up. You and your partner saw this car, and it was 


similar to the description of a car reported to you to be stolen; is that 
true? 

THE WITNESS: Yes, sir. 

THE COURT: Your partner got out of the car and you sat in 
the car. Your partner approached the car and you were watching him. 
You saw him approach the car and you saw the defendant stoop down 
behind the car! with the door of the trunk raised up; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: Then you got out of the car? 

THE WITNESS: That's true, sir. 

THE COURT: Then you were out of the car and you went up to 
where your partner was? 

THE WITNESS: That's true, sir. 

THE COURT: Now, had your partner arrested that man before 

before you went up there? 

THE WITNESS: No, sir. 

THE COURT: All right. Then you examined the car? 

THE WITNESS: Yes, sir. 

THE COURT: That's when you found the tinfoil and the ignition 
punched through? 

THE WITNESS: I first found the ignition punched, your Honor. 

THE COURT: Then did you look for the serial number or not? 

THE WITNESS: Then I looked at the serial number. 
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THE COURT: And you checked it? 
THE WITNESS: I did. 
THE COURT: And found it to be the serial number of the stolen 


THE WITNESS: At a later time, your Honor. 

THE COURT: No, no. Did you find out then? 

THE WITNESS: Your Honor, at this time I had a serial number of 
this particular automobile. I radioed. into Headquarters to get the serial 
number, if I could, from our office, delivered back through the radio 
system. I never got that answer, your Honor. | 

THE COURT: Well, at that time, had the defendant been placed 
under arrest by your partner Clark? | 

THE WITNESS: At this particular time, after I examined the 
ignition switch, I turned to my partner Clark, andI said, "Well, you 


better hold on to him, and I'll take the serial number and check it | 


over the air." 
THE COURT: All right. You may continue, Mr. Richardson. 
* * * * * * 
BY MR. RICHARDSON: | 

Q. Now, Sergeant, did Sergeant Clark hold on to the defendant 
at your request? A. After I said, "You better hold on to him"; ves 
he grabbed him--took him by the belt. 

Q. Isee, sir. In taking such action with a person, would you 

© consider that you would be placing him under arrest? A. I'd say so. 

* * * * * *) 

Q. Now, Sergeant, did you search the defendant? A. No, sir. 

Q. There? A. No, sir; I did not. ! 

Q. Allright, sir. Did the defendant give to you and Sergeant 
Clark any articles there? A. The defendant gave to me, while he was 
sitting in the police cruiser,a key. 

Q. And was that an automobile key? A. Yes, sir. 

Q. Did you then, after he gave you that key, take it to the white 
Ford and determine whether or not that key fit the white Ford? A. He 
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told me it was the key. 

MR. O'MALLEY: Just a moment. 

THE COURT: Did you answer the question? 

THE WITNESS: Yes, sir. 

BY MR. RICHARDSON: 

Q. You did take the key to the white Ford and try it in the ig- 
nition switch? A. Yes, sir. 

Q. And did the key fit the white Ford? A. No, sir. 

* * * * * * 

Q. Now where did you and Sergeant Clark take the defendant from 
the rear of 1700 Swann Street, Sergeant? A. I didn't get that question. 

THE COURT: Where did you take him? 

THE WITNESS: We went to the apartment house, 1701 Swann Street, 
Northwest, I believe is the address. 

BY MR. RICHARDSON: 

Q. And why did you go there? A. Because he insisted that the 
car belonged to this Mr. Goodman and that we would find him there on 
the fifth floor. 

Q. You testified you didn't find him there, and you didn't find 


him registered there. Do you recall the first name of the Goodman whom 
the defendant mentioned to you? A. He just said a Mr. Goodman. 

Q. And what did he tell you about Mr. Goodman's connection with 
the car? A. He said the owner of the car was in the apartment, inside; 


that he had gotten the keys from him and he was going to do some work 
on the automobile for this Mr. Goodman. 

Q. Didiyou conduct any search after that for this Mr. Goodman 
reputed to reside in 1701 Swann Street? A. After what are you talking 
about now? 

Q. After that particular time. A. We went through that apart- 
ment house from the fifth floor to the first floor. We talked to several 
people. On every floor we stopped to talk to someone. He also stated 
we would find his name on the mail box. We talked to the janitor. 

The janitor had been there for several years and he stated to his 
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knowledge there was no Mr. Goodman that lived there or had ever lived 


there. | 

Q. Did you conduct any search thereafter for this Goodman that 
the defendant made mention of? A. No, sir. ! 

Q. Now then, you took the defendant from the rear of 1700 ean 
Street after conducting that search for Mr. Goodman. Where did you 
take him to? A. Went to Police Headquarters. ! 

* * * * * * 

Q. Now, Sergeant, while the defendant was in the cruiser being 
taken to Police Headquarters, and at Police Headquarters, did you per- 
sonally tell him that he did not have to make any statements? | 

THE COURT: Did you ask him to make a statement or if he wanted 
to make a statement? 

THE WITNESS: No, sir; I did not ask him to make a statement. 

THE COURT: Did you ask him if he wanted to make a statement? 

THE WITNESS: I asked the defendant Galloway, your Honor, 

after going through the building, if he had anything else to say, 
and he advised me that he didn't want to talk. 

MR. O'MALLEY: Just answer-- | 

THE COURT: One minute. Go ahead. He didn't want to talk 
what? 

THE WITNESS: He didn't want to talk about anything until ‘ saw 


an attorney. 
* * * * 
BY MR. RICHARDSON: | 
Q. * * * Now, when you first talked to him at 1700 Swann Street, 
did you advise him that he didn't have to make any statements, and 
any statements made by him could be used against him? 
THE COURT: Did you ask him to make a statement? 
THE WITNESS: No, sir. 
THE COURT: I will object to that myself then. Unless a state- 
ment is asked for or requested, I don't see any reason for asking a 
question whether or not a defendant is advised of his rights. If you say, 
| 
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“Have you a statement to make? If you make a statement anything you 
say may be used against you."" I can see that. But in the absence of 
that though, well, that would bar a voluntary exclamatory statement, a 
confession; it would. 

MR. RICHARDSON: If it please the Court: My understanding of 
the law is that-- 

THE COURT: Well, it is my understanding of common sense and 
the law too the way I am telling it to you. 

Unless he was asked for a statement, there is absolutely no 
burden upon this officer to tell him what rights he has. 

He said'he clammed up anyhow, wouldn't say anything until he 
saw a lawyer. What is the sense of pursuing this any further? 

* * * * * * 

MR. RICHARDSON: * * * * * ... with your suggestions. Iam 
trying to get from this witness whether or not he asked any questions of 
this defendant before giving him his rights, sir. 

THE COURT: Now listen, this giving him his rights is out unless 
you can show that he asked for a statement, or asked if he wants to 
make a statement. There's no reason for advising him of his rights 
otherwise. 

And that was done subsequently, as I understand it, at the pre- 
liminary hearing, wasn't it, by the Commissioner? 

THE WITNESS: Yes, sir. 

THE COURT: And that is the time he made a statement, as you 
have testified. 


THE WITNESS: That's true, your Honor. 
* 


ok * 
(At the Bench) 
MR. RICHARDSON: No, sir. 


THE COURT: This thing is based on facts. You have your facts, 
and then you apply your law to it. 

MR. RICHARDSON: In this case, which is an important and con- 
trolling case, our Court of Appeals went on to state as a matter of 


law that the police officer didn't have the right to arrest on mere 


suspicion. 

* * * 

BY MR. RICHARDSON: 

Q. Your first conversation was when you went in the apartment 
house with him; is that correct? A. And Sergeant Clark was present 
too. Yes. 

Q. Was that after you got the serial number from the call? 

A. That was after I obtained the serial number on the car and called 
it into the Police Headquarters. 

Q. Did you give him his rights before you talked to him at that 
time ? 


MR. O'MALLEY: I object to that, your Honor, as an eee 


statement. 

THE COURT: Sustained. 

* * * 

BY MR. RICHARDSON: 

Q. When you first talked to him going into the apartment house, 
did he make any statements to you? A. No, he was just telling me that 
we was going in to find the owner; that the owner was on the fifth floor 
of this building, and we were going to find out who the owner of the car 
was. He couldn't identify the automobile. He had no identification for 
the car. | 

Q. Hadn't he told you before that time about a Mr. Goodman 
being the owner of the car living there? A. He had told Sergeant 
Clark that. 

Q. Hadhe told you? A. I was present at that conversation. He 
wasn't talking to me; Sergeant Clark was talking to him, sir. ! 

Q. So he had not made those statements to you? A. No. I was 
there, but the conversation I had with the defendant was on the way 
into the apartment house trying to find this Mr. Galloway--I'm sorry, 

. Goodman. | 

Q. Did you at any time tell Mr. Galloway of his rights? 

MR. O'MALLEY: Objection, your Honor. 


THE COURT: Sustained. 
* * * 
BY MR. RICHARDSON: 
Q. Did you or Sergeant Clark have a warrant for the arrest of 
Mr. Galloway? A. No, sir. 
Q. Didiyou or Sergeant Clark have a warrant to search him in 
any way? A. No, sir. 


& * * * * * 


Q. Now, Sergeant, going over to the time that Mr. Galloway was 

taken to the U. S. Commissioner's Office-- A. Yes, sir. 

Q. .. '. Were you present at that time? A. Iwas present at 
the hearing. 

Q. Atthe hearing? A. Yes, sir. 

Q. Did you testify? A. Defendant waived his hearing at the 
Commissioner's hearing. After he was told his rights by the Com- 
missioner, he waived his hearing. 

MR. RICHARDSON: If your Honor please: I move that the answer 
be stricken and that the jury be requested to disregard it because it 
is not responsive to the question. 

THE COURT: Read the question, Mr. Reporter. 


(The following questions and answers were read back by 


the reporter:) 
"Q. Now, Sergeant, going over to the time that Mr. Galloway 
was taken to the U.S. Commissioner's Office-- "A. Yes, sir. 
"Q. . ... Were you present at that time? "A. I was present 
at the hearing. 
"Q. Atthe hearing? "A. Yes, sir. 
"Q. Did you testify? ‘tA. Defendant waived his hearing at the 
Commissioner's hearing. After he was told his rights by the 
Commissioner he waived his hearing." 
THE COURT: I will let the answer stand. 


* * 
BY MR. RICHARDSON: 
Q. Your testimony is you were present when the rights were 
read, given to Mr. Galloway? A. Yes. 
THE COURT: Why do you say his rights were given? Why not 
say he was apprised of his rights? | 
BY MR. RICHARDSON: 


Q. When apprised of his rights under the Constitution of the | 


United States? A. Iwas present in Mr. Splain's office at the time 
Mr. Splain advised him of his rights; yes, sir. 
Q. Who else was present? A. Mr. Goodman, then Mr. Splain' s 
clerk--I guess you can call him an ex-marshal. | 
Q. Was Sergeant Clark there? A. No, sir; just myself. 
THE COURT: All right. 
BY MR. RICHARDSON: 


Q. Now, Sergeant Reid, am I correct in saying that when you 


arrived in the cruiser at 1700 Swann Street you became suspicious of 
this individual whom you later found to be Mr. Galloway because you 
saw him in the vicinity of a white Ford? | 

MR. O'MALLEY: I object to that, your Honor. | 

THE COURT: I will overrule your objection. Answer it. The 
answer is obvious, I would think. ! 

THE WITNESS: Mr. Richardson, I had no idea that this particu- 
lar car or this particular defendant was going to be there. 

It just happened to be a section of the city where we were cruising 
and we happened to run on the Ford in the rear of that address. I! me 
no idea this defendant or car was going to be present. 

We were looking for a great many cars. It was just one of those 
things. The car was there; we happened to be there; and, of course, 
made the arrest. 

BY MR. RICHARDSON: 

Q. Isn't it a fact you made the arrest upon suspicion that Mr. 


Galloway might be involved? A. I believe in my own mind, Mr. 
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Richardson, that this car we were checking on was a stolen automobile. 
I believed it; I firmly believed it until proven one way or the other. I 
believed that particular car was a stolen automobile. 

@. When you got there and believed that car was a stolen auto- 
mobile, did you then believe Mr. Galloway was connected in with it in 
another way?' A. After he told us about another subject, I gave him 
the benefit of the doubt. I gave him the benefit of the doubt. Sure, I 
don't want to arrest a wrong person. I have never done that, to my 
knowledge. 

Naturally Iam going to check his story out to see if there is 
another party involved, that's my duty to do so. 

Q. Why did you recommend to Sergeant Clark that Mr. Galloway 
be detained there; why did you recommend that he be arrested? A. Be- 
cause there had been a series of -- because of the fact that over the 
period of a while we had thefts of automobiles that happened to be taken 
in the same manner that I observed this particular car. 

Q. Now listen very carefully, Sergeant: But had you heard of 
any complaint being made with regard to Mr. Galloway stealing this 
automobile, this white Ford? A. There's never'a complaint of any 
one particular person stealing a car. When the car is stolen it is taken 
off the street and as a general rule the owner does not know who took 
the automobile. If he does, we advise him to get a warrant for the 
person. 

Q. Am I correct in stating then that you had not had any com- 
plaint made with regard to Mr. Galloway's stealing this white Ford? 


A. Ihad no idea that this gentleman here stole that particular car or 


any other car, sir. I had no idea of it; that is true. 
* a * * 
WILLIAM C. CLARK 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
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DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. State your name, please. A. William C. Clark. 

@. And how are you employed? A. Metropolitan Police De- 
partment; Auto Squad. | 
Q. Were you so assigned on August 31, 1959? A. I was. | 

Q. And, with whom were you assigned? A. Detective Sergeant 
Delmar F. Reid. | 

Q. Directing your attention to approximately 1:30 p.m., August 
31st, did you have occasion to be in the vicinity of the 1600 block of 
Swann Street, Northwest? A. I did. | 

Q. In the District of Columbia? A. It is. ! 

Q. At that time did you see anything unusual? A. Isawa 1959 
Ford convertible, white, with a black top. | 

Q. What was the condition of the car when you first saw it? 
A. The car had a current D.C. inspection sticker on it; hada spotlight 


on the left side and an aerial in the middle of the trunk; and the trunk 


was open. 
Q. Allright. Did you see anybody near the automobile? A. Saw 
the defendant Kenneth Galloway leaning into the trunk. | 
@. And how is Kenneth Galloway dressed today? A. He is | 
dressed in a red shirt. | 
MR. O'MALLEY: May the record show the witness has pointed 
to the defendant, your Honor? | 
THE COURT: It may. 
BY MR. O'MALLEY: | 
Q. Did there come a time when you did anything with reference 
to the defendant Galloway? A. There did. 
Q. Did there come a time you placed him under arrest? A. Yes, 


Q. Subsequent to that, did there come a time that you searched 
him? A. There did. | 
Q. When was that? A. Immediately following his arrest. 
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Q. And as a result of that search what did you find, if anything? 
A. We found a wallet which later was found to contain a registration 
card listed to Ernest Goodman. 

Q. NowIshow you, Sergeant, what has been marked Government's 
Exhibit 1 for identification and ask if you can identify it. A. Ican. 

Q. How do you identify it? A. It has Mr. Goodman's name, 
Mr. Ernest Goodman's name, with D.C. tags NX 542. 

Q. Is there any other way you can identify it? A. By my 
initials and the date, 8-31-59. 

MR. O'MALLEY: At this time, your Honor, the Government 
offers into evidence Government's Exhibit Number 1. 

MR. RICHARDSON: May it please the Court: I object to this 
exhibit being introduced into evidence on the following grounds: 

I submit to your Honor from the evidence in this case that this 
registration card was procured as a result of an illegal arrest. 

THE COURT: Go ahead; I didn't intend to interrupt you. 

MR. RICHARDSON: Thank you, sir. Next, I object on the 
grounds that the witness has identified this registration card as one 

which he says he got out of the wallet of the defendant, Mr. 
Galloway, on the 29th of August, and the date which he has placed here 
on it is the 31st of August. 

THE COURT: I didn't understand that was his testimony, that 
latter statement that you made. 

MR. RICHARDSON: He said the date-- 

THE COURT: I don't mean that. He said it was later found in 
the wallet. The wallet was taken by him when he searched the defendant. 
Then he said it was later that this registration card was taken from the 
wallet. Was that your testimony? 

THE WITNESS: That's correct. 

MR. RICHARDSON: I misunderstood that and I beg pardon. But 


I still object on the grounds that it is a result of the illegal arrest and 


illegal search and seizure. 
THE COURT: Overruled. 
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CROSS EXAMINATION 
BY MR. RICHARDSON: 

Q. Sergeant, when you and Sergeant Reid arrived at the rear r of 
1700 Swann Street, who went to this white Ford first, you or Sergeant 
Reid? A. Idid. ! 

Q. And at that time did you observe Mr. Galloway's hands or any 
parts of his body on the automobile? A. He was leaning into the trunk. 
I didn't see him touching the automobile. | 

Q. Well then, the trunk lid was open, wasn't it? A. That's 
correct. 

Q. Did you see him open that trunk lid? A. No, sir. 


Q. Now, did you converse with Mr. Galloway there at the scene? 
A. I did. | 
Q. And did you ask certain questions of him? A. I did. 


Q. Did you see anyone else open it? A. No, sir. 


Q. Will you give his Honor and the ladies and gentlemen of the 


jury your recollection of what questions you askedhim? A. I 
asked him who the automobile belonged to. | 

Q. What was his reply? A. He told me that the automobile be- 
longed to a man named Goodman. ! 

Q. All right, sir. Proceed, please. A. I asked him what his 
name was and he told me. I asked him what his address was and he 
told me it was an address in the 700 block of Girard, which is the same 
location from which that automobile was stolen. | 

Q. All right, sir; proceed. Was there any other discussion? 

A. Yes. He said that Mr. Goodman was in an apartment on the fifth 
floor of 1701 Swann Street, and he asked for Sergeant Reid and I to 
take him up there and find Mr. Goodman. | 

He said Mr. Goodman's name was on the mail box and that he had 
spent the night with Mr. Goodman. We were unable to find him. _ 

Q. Did you and Sergeant Reid and Mr. Galloway go to 1701 Swann 
Street and conduct a search for Mr. Goodman? A. We did. 
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Q. What did Mr. Galloway state with regard to the connection of 
Mr. Goodman with the car? A. He said he had met Mr. Goodman in 
a beer joint the preceding evening, prior evening, and that Mr. Good- 

man had the car with him at that time, and that he rode around 
with Mr. Goodman and later went to the apartment. And he described 
Mr. Goodman as a short, heavy set man. 

Q. Did he say whether Mr. Goodman was the owner of the car? 
A. He said he was the owner. 

Q. Isee. Now, did you obtain any articles from Mr. Galloway? 
A. I did. 

Q. And what did you obtain from him there at the scene? A. His 


wallet. 


Q. And did you arrest him there? A. I did. 
Q. Did you have a warrant for his arrest? A. No, sir. 
Q 


Did you have a warrant to search him? A. No, sir. 

Q. Did you obtain this article from Mr. Galloway before or 
after you arrested him? A. After I arrested him. 

Q. Now, did you give Mr Galloway his rights under the Con- 
stitution of the United States, that he didn't have to make any statements 
and any statements he made could be used against him? A. No, Sir; 

I didn't. 

Q. Did you at any time give him his rights? A. No, sir. 

Q. Isee. Now, with reference to the white Ford car, how did 
you recognize this car? A. Well, I explained that we had a report of 
a white 1959 Ford convertible stolen. At that time it was bearing D.C. 
tags. 

Q. Yes. A. When we saw it on the lot it had one Arlington 
County tag on the front and a D.C. inspection sticker on the windshield, 
and it had a spotlight on the side of it, and an aerial in the middle of 
the trunk; and it had one Virginia tag on the rear of the car. 

Q. Well did that description that you had of the car fit the car 
as you saw it at thattime? A. It did. 

Q. Did you have the serial number of the car? A. No, sir. 

Q. Did you later get the serial number of the car? A. Sergeant 


Reid got it. 
Q. You know that he got it? A. Yes, sir. 
Q. Do you know when he got it? A. He got it twice. Once at the 


scene he called in and asked for a check on the serial number, 
and then again in the basement of the Police Headquarters he wrote it 
down. : 

Q. Well, now, he got the serial number at the scene? A. That's 
correct. | 

Q. Then he sought a check on that serial number? A. That's 


correct. 
Q. Now what I'm interested in now is when did he get the results 


of a check on the serial number? A. Well, when we got into the office. 

Q. What office? A. In Police Headquarters, Automobile Squad 
Office, we found the registration card in the wallet with Mr. Goodman's 
name on it and the serial number on that registration card with the tag 
numbers corresponded with the serial number that was on the car. 

Q. Isee, sir. Now, Sergeant Clark, when you obtained this 
wallet from Mr. Galloway, did you look in the wallet then? A. No, sir. 

Q. When was the first time you looked into the wallet? A. ia 
we arrived at Police Headquarters. 

Q. Isee, sir. Now you testified that you didn't find this = 
Goodman that Mr. Galloway told you about. | 

* * * * * * 

Q. Now Sergeant Clark, did you observe the ignition lock of the 
white Ford at the scene? A. I did. | 

Q. And what was the condition of it? <A. It had been punched out. 

Q. And was there any evidence of any of the wiring having been 
tampered with? A. One of the wires had been removed. | 

Q. Did you observe anything that might have been used to start 
that car without the key? | 

* * * * * * 

Q. **** Now then, had you had any complaint or any information 
prior to that indication at 1700 Swann Street that Mr. Galloway was 
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connected with that white Ford in any way? A. No, sir. 

Q. Now, when you left 1700 Swann Street, where did you and 
Sergeant Reid and Mr. Galloway go? A. We went to the basement of 
Police Headquarters. 

Q. And did you question Mr. Galloway there? A. Not in the 
basement, no, sir; upstairs. 

Q. Youdid? A. Yes, sir. 

Q. And how long did you question him? A. From the time we 


arrived until I finished making a line-up sheet and booking him. 

Q. About how long was that? A. Well, we first observed Mr. 
Galloway at about 1:45 I believe, and he was booked at 3:33. 

Q Isee, sir. Now, you bookedhim? A. Yes, sir. 


Q. And how was he booked? A. He was charged with grand 
larceny of an automobile. 

Q. And of what automobile? A. Of Mr. Goodman's automobile. 

Q. Isee, sir. Just grant larceny? A. Yes, sir. 

Q. Nothing else? A. No, sir. 

Q. Allright, sir. * *** 

* * * * * ok 

Q. Sergeant Clark, will you tell his Honor and the ladies and 
gentlemen of the jury why you placed Mr. Galloway under arrest? 
A. Because I believed the automobile was stolen and I believed Mr. 
Galloway had stolen it. 

Q. And;why did you believe Mr. Galloway had stolen it? A. Be- 
cause the automobile was in his possession. 

Q. It was in his possession? A. Yes. 

Q. Because you saw him, his head leaning inside the trunk, you 
say it was in his possession; is that correct? A. Yes, sir. 

* * * * * 

(AT THE BENCH:) 

MR. RICHARDSON: May it please the Court: I wish to enter the 
same objection with regard to any testimony that this Mr. Goodman 
might make, any questions asked him with regard to admissions or 
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confessions which were made by Mr. Galloway. My objection to Ser- 
geant Reid's testimony was based on questions to him and his testimony 
was based on the fact that Mr. Galloway had not been given his 


rights at any time up to the time of the hearing, on the ground that 


there was an illegal arrest. 

I make that same objection. I take the position there was an 
illegal arrest in this case, that the rights were not given to the de- 
fendant, Mr. Galloway, and in view of the fact there was an illegal 
arrest, that any and all searches and seizures should not be admitted 
in evidence and that despite the fact that there's been testimony that the 
rights were given to him at the hearing, that any and all admissions or 
confessions that he made are not admissible. | 

THE COURT: Because of the invalid arrest? 

MR. RICHARDSON: Because of the invalid arrest, and also the 
rights under the Constitution. 

THE COURT: Yes. 

MR. RICHARDSON: As I said to your Honor, I have a case here 
which I shall be rather stubborn about, I'm sorry to say, later on; but 
it does hold where you have an arrest on mere suspicion that that's 
not enough. | 

THE COURT: How about the jury, have they anything to do with 
whether or not there's probable cause? 

MR. RICHARDSON: Well, Iam arguing now with regard to the 
testimony only. | 

THE COURT: I know you are. | 

MR. RICHARDSON: When we get to the end of the case and I 
bring my other motion in, then I will urge that your Honor--but at this 
particular time I am using the testimony in the case plus this decision 
which states that if there is an arrest merely upon suspicion, it is not 
the probable cause, then any and all fruits of search, any and all ad- 
missions or confessions are not admissible even though they might 
otherwise be relevant. | 
THE COURT: That's right. 
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MR. RICHARDSON: I must sustain that in this case. 
THE COURT: I want you to. Were you assigned in this case? 
MR. RICHARDSON: Yes, sir. 
THE COURT: Off the record. 
(Discussion off the record. ) 


THE COURT: Well, I will overrule your objection. But you can 
make your record. 

MR. RICHARDSON: I understand, sir; thank you. 

(In Open Court:) [ERNEST E. GOODMAN] 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. Mr. Goodman, as you recall you were previously sworn and 
testified in this case. A. Yes. 

Q. Ibelieve you testified you did appear before the United States 

Commissioner in regard to this case. A. Yes, I did. 

Q. Do you recall when that was? A. I don't recall the exact 
date. I feel that it was a Monday of the following week. 

Q. Do you recall approximately how many days it was after the 
29th of August? A. My guess would be within ten days or two weeks. 

Q. Yes, sir. Now, at the time, did you see Kenneth Galloway? 
A. Yes, I did. 

Q. Now subsequently, subsequent to the proceedings before the 
Commissioner, were you again in Mr. Galloway's presence? A. Yes, 
I was. 

Q. And who else was there? A. One of the two members of 
the Auto Squad. I get their names confused. It is not the one present. 

* * cd * * * 

Q. Now at that time was there a conversation between Sergeant 
Reid and the defendant Galloway? A. Yes, there was. 

Q. Was there a conversation as regards your 1959 Ford con- 
vertible? A. Yes, there was. 

Q. Now just as regards that automobile, yours, what did Ser- 
geant Reid say to the defendant and what did the defendant say to 


Sergeant Reid? 
MR. RICHARDSON: If your Honor please: My objection is 


on the record. 

THE COURT: It is on the record and I make the same ruling. 
Your objection runs through all this type of testimony with the same 
ruling. | 

MR. RICHARDSON: Thank you, your Honor. 

BY MR. O'MALLEY: | 

Q. Don't tell us anything else but the conversation of your own 
automobile. A. As I recall, and this isn't verbatim, this is the gist 
of the conversation as I remember it, Sergeant Reid asked the defendant 
if he would care to tell me about the car. | 

THE COURT: Tell you about the car? 

THE WITNESS: Yes. 

BY MR. O'MALLEY: | 

Q. All right. What, if anything, did the defendant say? A. The 
gist of the defendant's statement was this: That he had taken the car 
from the front of my home. | 

Q. Did he state where that was? A. I'm not certain he gave a 
specific address, but what he said indicated that it was very close to 

my home, which at that time was 758 Girard Street. 

Q. Did he state the name of the street? A. I cannot truthfully 
say that he stated the name of the street. However, he said one thing 
which left very little doubt in my mind as to what the street was. ‘That 
was this: 

He said he had come from the home, I think, of his father and 
mother or step-mother at 754 Girard Street, which is two houses from 
the house where I lived at that time. : 

Q. All right. Now, what did he say with reference to that auto- 
mobile? A. He said he had taken it at that time, that he had-- | 

Q. Just about your car now--don't refer to any other car. A. I 
have reference only to my car; that he had been--I think he used the 


words-- 
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Q. Don't tell us where he had been, but just what he did, if any- 
thing, with yourcar. A. I'm attempting to do that now. 

116 Q. Iknow, but I don't want you to go into any history. A. All 
right. He said he had used it over the week end. He mentioned the 
Dunbar Hotel.’ I think he mentioned the Dunbar Hotel in connection with 
someone else's having been in the car, or his having seen in front of 
the Dunbar Hotel, I believe, on the Saturday. 

He mentioned also, when the detective inquired about some of the 
missing articles-- 
* * * * 
JOHN L. BECKER 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 


DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. State your name, please. A. John L. Becker. 

Q. How are youemployed? A. For the Metropolitan Police 
Department. 

Q. How long have you been so employed? A. Since September 
of 1950. 

Q. Now what particular assignment do you have with the Metro- 
politan Police Department? A. I'm assigned to the Identification 
Bureau. 

Q. And how long have you been so assigned? A. Since the first 
of April, this year. 

Q. And were you so assigned on August 31 of 1959? A. Yes, sir. 


@. Have you had any special training in fingerprinting? A. Yes, 


sir; I have. 
Q. What is that? A. I attended a school conducted through the 


F.B.I. in August of this year. 
* * * 
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ALPHEOUS B. MASTERS : 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: i 

DIRECT EXAMINATION 
BY MR. O'MALLEY: 
Q. Will you state your name, please? A. Alpheous B. Masters. 


Q. And how are you employed? A. I'm employed by the Mptro- 
politan Police Department. | 

@. How long have you been so employed? A. Since February 
1st, 1941. 

@. And what is your particular assignment? A. Since sy, 
1942, I've been assigned to the Bureau of Identification. 

@. And what is your particular job in the Bureau of Identification? 

A. Well, in general terms it consists of dealing with photograph- 
ing and fingerprint work. ! 

Q. And what training have you had for your fingerprint work? 
A. Inthe early part of 1942 there was a school conducted in the De- 
partment and in school we used the F. B. I. Fingerprint Book as a text 
book, and shortly after I completed this course I was placed in the 
Identification Bureau. 

@. Have you had any other courses in fingerprinting? A. Well 
not formal courses; no, sir. 

Q. Well, what informal courses have you had, ifany? A. well, 
I have read numerous books and we also study the F. B.I. bulletins that 
are published monthly, and of course, we have sessions among ourselves 
as to different fingerprint techniques. 

Q@. Now these sessions that you have among yourselves, are 
they with experts in the field of fingerprinting? A. Within the De- 
partment; yes, sir. | 

Q. And what are some of theirnames? A. Well, we had a 
Lieutenant Bowan who had retired; Sergeant Sandburg, his father founded 
the Bureau and set it up; and, of course, Corporal Hayden. | 


Q@. And for 17 years you have been engaged in this fingerprinting 
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identification? A. Yes, sir; I have. 

Q. And during that time have you had occasion to testify in Court? 
A. Yes, sir; Ihave. 

@. And have you done that on few or many occasions? A. Many 
times; yes, sir. 

Q. As part of your duties have you also had occasion to, as we 
say, lift latent prints? A. Yes, sir; I have. 

Q. Approximately how many times have you done that? A. That's 
pretty difficult to say. I can only arrive at an estimate figure. One 
year that I actually made an effort to find out the number I went out on, 
it was about 400 jobs. So multiply that by 17 years and that would give 
a fair figure. 

Q. Do you feel that was a representative year, the year you 
lifted the 400? A. Yes, sir; I do. 

©. What is a latent print? A. Well, in the terms that we think 
of it in fingerprint work, we think of it as being a print that is not 
visible. Of course, actually we refer to our lifted print as latent prints, 
but that is not actually what it is because the word latent means unseen 
or hidden, or something that has some potential. 

Q. And approximately how many times have you testified in 
Court on fingerprints? A. Well, there again Id have to estimate a 
figure. I'd say not less than 75 times. 

Q. And when you testified, has it been as an expert in finger- 
prints? A. Pardon me. 

Q. When you have testified, has it been as an expert in finger- 
prints and identification? A. Fingerprints and palm-prints; yes, sir. 
Q. Now the comparison of fingerprints, officer, what is the 
particular value of a fingerprint identification? Is there any similarity 

between fingerprints of different people ? 

A. Well, you can say that each person has--would probably have 


the same points of identification in all their fingers, but the main point, 


the main part in separating or establishing identification is that these 


points of identification are not in the same relation on one person's 
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prints as they are on another person's. 
Q. Have you ever found the same print from two different people? 
A. To be the same? 
Q. Yes, sir. A. No, sir. 
Q. In your study and analysis of prints, what is your opinion as 
to such an occurrence happening, two of the same prints from different 
people? A. Well, there is a numerical possibility, but if you sit 
down to figure this numerical possibility out, the figure would be so large 
that it would be--it would put it almost in the realm of being impossible. 
MR. O'MALLEY: I submit, your Honor, that he’s qualified as 
an expert. | 
THE COURT: Continue. Do you wish to question him as to 
expertness? | 
MR. RICHARDSON: Yes, sir; I want to ask him a few questions, 
your Honor. 
THE COURT: You may. 
MR. RICHARDSON: Officer Masters, is that correct? 
THE WITNESS: That's correct. 
MR. RICHARDSON: What is your rank in the Police Department? 
THE WITNESS: Precinct Detective. 
MR. RICHARDSON: Does that carry a particular rank sae as 
corporal, sergeant, lieutenant? 
THE WITNESS: Well, actually the ranks in the Seieanele 


separated as to uniform and plainclothes, so the highest in plainclothes 


Detective Sergeant and next is Precinct Detective. 
* * * * * rm 


MR. RICHARDSON: Do you consider yourself especially skilled 
within the art of fingerprinting for the purpose of determining from a 
comparison of fingerprints the identity of an individual? | 

THE WITNESS: Yes, sir; I do. 

MR. RICHARDSON: Thank you. | 

MR. O'MALLEY: I submit he is qualified, your Honor. 
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THE COURT: The Court so rules. Go ahead. 
MR. RICHARDSON: I object to it, your Honor. 
THE COURT: Overruled. 
* * * 


BY MR. O'MALLEY: 
©. I show you what has been marked Government's Exhibit 
Number 2 for identification and ask you if you can identify that? 
A. Yes, sir; I can. 
What do you identify Government's Exhibit 2 for identification 
This is a lifted latent print that I examined this morning. 
All right. And what part of the anatomy is that print of? 
A. Well-- 
THE COURT: What part of the hand? 
THE WITNESS: That's from the right palm in the area just below 
the little finger and the ring finger. 


BY MR. O'MALLEY: 
Q. All right. Inow show you what has been marked Government's 


Exhibit Number 3 for identification and ask you if you can identify that. 
A. Yes, sir; I can. 

Q. What do you identify Government's Exhibit 3 for identification 
as?A.This is the palm-print of Kenneth Leon Galloway that I examined 
this morning. 

Q. Now, are there two sides to that Government's Exhibit 3 that 
I showed you? A. Yes, sir; there are. 

@. What is on the reverse side? A. On the reverse side is the 
right palm; one whole impression we'll say, of the right palm, and 
then another impression which is a partial part of the right palm. 

Q. Have you made a comparison between Government's Exhibit 2 

143 for identification and Government's Exhibit 3 for identification? 
A. Yes, sir; I have. 

Q. And do you have an opinion as regards Government's Exhibit 3 
for identification? A. Yes, sir; I do. 

Q@. And what is that opinion? A. In my opinion both of these palms 
were made by the same person. 


©. All right. Now, how did you arrive at that conclusion? Are 
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there points of similarity between the two? A. Yes, sir; there is. 


Q. And would you indicate to the jury just what some of those 
similarities are? A. Well, some of these points of similarity is what 
we refer to as a ridge ending. That is simply what it indicates, a! ridge 
either goes up, down, or cross-wise, and suddenly ends. 

Some of the other points are short ridges. That is a ridge that 
is just--it flows for a very short distance. 

And I think probably some of the other points are bifurcations, 
that's where one ridge is going into two. 

THE COURT: That's right; they are split. 

BY MR. O'MALLEY: 

Q. What other similarity did you find? A. That is all the dit- 
ferent points of identification, or points of similarity that is in there. 

Q. Did you give the number of points of similarity in your testi- 
mony, Mr. Masters? A. I found about ten points or actually I found ten 
points of identification in this part of the palm. | 

Q. And having found ten points, Mr. Masters, what does that 
indicate to you, ten points of similarity? A. That indicates that the 
two prints were made by the same person in my opinion. 

MR. O'MALLEY: Your witness. 

THE COURT: Cross examine. 

MR. RICHARDSON: No questions, your Honor. 


* * * * * 


JOHN H. HAYDEN 
called to the stand as a witness on behalf of the Government, was duty 
sworn, was examined, and testified as follows: 
DIRECT EXAMINATION | 
BY MR. O'MALLEY: 
Q. State your name, please. A. John H. Hayden. 
@. And how are youemployed? A. Metropolitan Police De- 
partment. | 
Q. What is your rank? A. Corporal. 
Q. In what division of the Metropolitan Police Department are 
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you assigned? A. Identification Bureau. 


@. Were you so assigned on the 31st of August, 1959? A. Yes, 


I was. 

Q. What were your duties on that particular day? A. To finger- 
print and photograph prisoners, visit crime scenes for physical evi- 
dence. 

Q. And did you take the prints of one or more defendants on that 
day? A. Yes, sir; I did. 

Q. And do you mark those prints in any way? A. Yes, sir; Ido. 

Q. How do you dothat? A. I stamp my name on the finger- 
prints. 

Q. Inow show you what has been marked Government's Exhibit 3 
for identification and ask you if you can identify it. A. Yes, sir; I can. 

Q. How do you identify Government's Exhibit 3 for identification? 
A. Ihave my name stamped on it, plus the date, and some of the no- 
tations on this card are in my own handwriting. 

Q. What do you identify Government's Exhibit number 3 as? 

A. A set of fingerprints and a right palm-print. 

Q. And’have you taken those prints-- A. Yes, sir; I have. 

Q. . . . From the defendant? A. Yes, yes. 

Q. And the name of that defendant was--? A. Kenneth Leon 
Galloway. 

@. And'the time you took that print? A. Ido not have the time. 

Q. Don't you recall approximately? A. No, sir. The other 
records in the office would denote the time I took it, but this card does 
not. It was in the evening I recall. 

Q. Do you recall what hours you worked on that day, officer? 

A. Yes, sir; between the hours of four in the afternoon and twelve 
midnight. 

Q. Andithe name on there is Kenneth L. Galloway? A. Yes, sir. 

Q. Do you see Kenneth Galloway in Court today? A. Yes, sir. 

Q. Would you point to him, please? A. He's sitting there with 
the red shirt on. 
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MR. O'MALLEY: May the record show the witness pointed to 
Defendant Galloway, your Honor? | 


THE COURT: The record may so show. 
* * a * * 


MR. O'MALLEY: The Government rests, your Honor. 


* * * * * * 


MR. RICHARDSON: May it please the Court: At this particular 
time the defendant moves for a judgment of aquittal on all four of = 


counts in this particular case. 
From the evidence as I have heard it, the police officers went to 
the scene at the rear of 1700 Swann Street in this city. They there ob- 
served a white Ford automobile and the defendant in the vicinity of this 
automobile. | 
According to the testimony of Sergeant Reid, the defendant was 
merely near the automobile. According to the testimony of Sergeant 
Clark the defendant had his head in the trunk of the automobile. ! 
According to the testimony of both of these police officers, 
despite the fact that they had a description of this white Ford at that 
particulan time, they did not have the exact identifying data, namely, 


the serial number of the automobile. 

They did not get that exact identifying material until they got to 
the Police Headquarters. At that particular time they obtained from the 
defendant his wallet. The testimony is that the wallet was not inquired 
into until they got to Police Headquarters. | 

In the cruiser they obtained a key to this automobile which, it 
has been testified to, did not fit the white Ford. It is true that they 
testified that the defendant told them that the car belonged to a Goodman; 
that they then went in search of this man Goodman carrying the defendant 
along with them. | 

There is no testimony in the case that any complaint had been 
made or any information had been received which would connect the 
defendant in this case with the theft or the unlawful use of that particular 


automobile. 
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I therefore feel that the facts in this case come fairly and squarely 

within the case of Bynum versus the United States, which was de- 
cided by our United States Court of Appeals in the year 1958, and which 
is found in 262 F 2d at Page 465, wherein I refer more specifically to 
Page 467. 

THE COURT: Did the Court sit in banc in that case or was ita 
panel? 

MR. RICHARDSON: No, sir. 

THE COURT: Who was the panel? 

MR. RICHARDSON: I quote from that case the following language: 

"Unless there are additional circumstances not now in 

evidence, this seems a rather plain case of arresting on sus- 

picion only and thereafter establishing probable cause for the 

arrest, a procedure too often judicially condemned to require 

discussion here. 

"As the Supreme Court has recently put it, it is not the 

function of the police to arrest, as it were, at large and to use 

an interrogating process at Police Headquarters in order to 

determine whom they should charge before a committing 

Magistrate on probable cause." 

I respectfully submit there was no probable cause prior to the 
arrest of this defendant in this particular case as stated in Bynum here. 

They found this man there. One officer said his head was in the 
automobile. I respectfully submit that is not exercising dominion con- 
trol in any regard, with regard to this particular automobile. 

What happened after that was that they obtained from him his 
wallet, wherein was found the registration card of this particular auto- 


mobile. They obtained a keyfrom him. Then later on he was taken 


before the U. S. Commissioner and there is testimony in the Govern- 
ment's case that he made certain admissions. 

* * * * * * 

MR. RICHARDSON: * * * * But in any event, your Honor, a 
case that I would cite to you holds that if the arrest is illegal, why then 
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everything gotten in connection with the arrest is illegal. 

THE COURT: That is sound. 

MR. RICHARDSON: Any and all statement, any and all material 
gotten from the defendant are not admissible in evidence even though 
they would be probative otherwise. 

THE COURT: Well the theory is that everything officiated by 
reason of the illegal arrest--isn't it? | 

MR. RICHARDSON: Yes, sir; that's correct. Here itis. It 
is in Bynum. "Here it becomes important to determine the rationale 
of those decisions of the Supreme Court which in other circumstances 
have excluded evidence as a product of unlawful arrest and detention. 

“It is well settled that an article taken from the person of an 
individual on the occasion of an illegal arrest is not admissible in evi- 
dence against him although it is relevant and entirely trustworthy as 
an item of proof. 

"Again, if the police have obtained a statement from an sccused 
person during his illegal detention, no showing that the statement has 
been obtained without coercion can make it admissible although it may 
seem to be a trustworthy and patently relevant statement. "' ! 

So therefore, I take the position in view of the fact that the re was 
mere suspicion here, your Honor--they found a man, one officer says 
with his head in the trunk of an automobile. Neither of the officers 
testified that they saw this man touch that automobile in any regard 


whatsoever. 


Now then, they place the man under arrest merely because he was 


there, and after they placed him under arrest, your Honor, they then 
obtained from him his wallet and they did not find the regietranon 
card until they got to the Police Headquarters. 

Now further, they did get a key from him--that was later on, 
when they put him in the cruiser. They tried the key; the key didn't 
fit the ignition. | 

Now where was the probable cause at the scene? As Sergeant 
Clark said, there had been a pattern of automobiles being stolen and I 
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had my man, and a bird in the hand is better than two in the bush. 


Now, going on further: The testimony that the defendant admitted 
that he stole this white automobile, white Ford, and also the Mercury, 
those admissions or confessions, whichever the case might be, they were 


made way up the line; they were made the next day. 


This defendant was placed under arrest around 1:45 on one day, 
and the next morning at a U.S. Commissioner's hearing--incidentally, 
the first time that any rights had been given him in any regard whatso- 
ever, he then, the witnesses say, stated that he stole the white Ford, 
and that he also stole the red Mercury. 


Now those statements are not admissible in this case, nor is the 
key, nor is the registration card, and I say in conclusion of 
this point, neither are the fingerprints, because all these are the 
result of an arrest merely upon suspicion without a warrant of any 
kind, without a warrant for arrest, without a warrant to search in 


any regard. 


So without that evidence it appears to me very definitely that the 
Government's case fails all the way through. 


Now going on further, with regard to the rights, I know your 
Honor has been quite interested in observations, and I plead guilty by say- 
ing I have made persistent objections with regard to inquiry as to whether 
or not rights were given to this defendant, but I call your attention to the 
Mallory decision. 


THE COURT: Oh, yes. 


MR. RICHARDSON: And in the Mallory decision there is this 
language: 


‘When this inquiry of a 19-year old lad of limited 
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intelligence produced no confession, the police asked him 
to submit to a lie detector test. He was not told of his 
rights to counsel or to a preliminary examination before 
a magistrate, nor was he warned that he might keep silent 
and that any statements made by him may be used against 
him." | 
So it is because of the decision of Mallory with regard to 
rights that I have been emphasizing that point so stubbornly, your | pone 

THE COURT: I think you should. 

MR. RICHARDSON: So I therefore feel that under the law my 
motion should be granted. 

I might go further and cite Judd versus United States, wherein we 
have the holding that statements that are made and in the presence of 
a police officer or searches that are consented to are considered to be 


under coercion and duress because of the mere presence of the police 


officer. 

And then I go further and cite the case of Williams versus United 
States. I didn't give the citation for Judd; I beg your pardon. Judd 
versus United States, 190 F 2d at 649, and that is a United States Court 
of Appeals for the District of Columbia Circuit under date of 1951. 

In the case of Williams versus United States, which is one of 
our Court of Appeals decisions under date of 1959, cited in 263 F, 2d 
487, we have a carrying forward of the criticism of searching and getting 
of material as a result of illegal arrest. | 

And so I would say in conclusion that with the final case of | 
Morrison versus United States, which is cited at 262 F. 2d 449, another 
decision of our United States Court of Appeals under the date of 1958, 
and with your Honor's permission I will read this portion into the record: 


"we note the attempt of the Government here, 

as in some other cases, to equate the powers 

of an officer who has a warrant with those of 
one who does not have a warrant. Those powers 
are not the same and never have been in Anglo- 
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American jurisprudence. A warrant of arrest 

is issued by some official authorized by law 

to perform that duty, usually a magistrate, 

and directs the police officer or other offi- 

cer to arrest the named person. For example, 

a Commissioner's warrant in this jurisdiction 
begins with the words 'You are hereby com- 
manded to arrest (the defendant).' Thereafter 
the police officer has no concern whatever with 
the question whether the person should or 

should not be arrested. The officer with a 
warrant has one duty and one duty only; he is 

to arrest the person. His powers under the 
warrant are designed to that purpose. The 
forefathers were concerned about the arrest of people. 
One critical aspect of their concern was the 
making of the decision that a person should 
be arrested. Out of that concern has grown 
the’ volume of rules which prescribe when a 
warrant must be had and when an arrest can 
be ‘made without a warrant. There are vital 
differences. The power of an officer with a 
warrant cannot be equated with his power when he 


has no warrant." 


As your Honor well knows, in order to arrest without a warrant 


there must be probable cause and there must have been the commission 


of afelony. There was indeed the commission of a felony in this par- 


ticular case, but I most respectfully submit to your Honor, there was 
not probable cause to believe that the defendant, Mr. Galloway, was the 
felon, the person who committed these crimes. 

I respectfully request that there be a judgment of acquittal in all 
four of the remaining counts. 

THE COURT: Do you care to be heard? 


59 | 
MR. O'MALLEY: Just briefly, your Honor. In the Bynum 
case the Court of Appeals ruled they didn't have probable cause to 
arrest this individual. What happened there, they had a car found to 
be involved, I believe, in a robbery or housebreaking. They arrested 
the owner of the car, took him to police headquarters and under some 
sort of subterfuge got his brother down. They had no probable cause to 
connect the brother. They arrested him, after which they took finger- 


prints from him which were later admitted in evidence. | 
The Court of Appeals said the fingerprints were as a result | of the 


illegal arrest, but of course, the case has no relevancy to the 
| 


question in this issue. 
THE COURT: Not the facts. 
MR. O'MALLEY: No, sir. And all the conclusions counsel read 


out of the Judd case and Mallory case are, of course very interesting 
and impressive. | 
THE COURT: It is the law of the District, but depending on the 
facts in those particular cases. 
MR. O'MALLEY: Yes, sir. And as regards this rer case, 
what the Government had was the testimony of Officer Reid stating that 
he knows that that car was the stolen car, by virtue of the identification 


that he had. He's been an officer on this specific assignment for seven 
years, and he knew soon as he looked at it that that was the stolen car. 

The circumstances that he testified to, he placed the defendant 
in the trunk of the car and he said he appeared to be doing something 
therein and that he appeared to have custody of the car. Of course, all 
he needs is probable cause to present the felony, and the defendant ad- 
mitted it. | 

Coupled with the observation--he also looked into the interior of 
the car, saw that the ignition had been punched out after which, in the 
words of Officer Reid, he said "You better hold on to him." At which 
time the Government suggested the arrest began. : 


There is a case in our Court of Appeals, and the name escapes 


me, but Your Honor is aware of the facts. The police officers at 3:00 
| 
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o'clock in the morning came down the street and saw an automobile 


pulling hurriedly away from the curb. They had no information any 


crime, specifically the housebreaking, with which they were charged, 
had been perpetrated. It looked suspicious. 

They pulled the car over and saw several cartons of cigarettes 
in the back. They arrested the occupants of the car, and our Court of 
Appeals said that was a legal arrest. 

Certainly in this case we have far more than that and I would 
state this for the record: I will provide your Honor with that opinion in 
the morning, if I may. 

THE COURT: You needn't. 

MR. RICHARDSON: If your Honor please, the opinion that Mr. 
O'Malley is making reference to, I can furnish the name. Ido not 
have the citation. The name, Mr. O'Malley, was U.S. versus Bell. 
You remember, you furnished that to me. 

MR. O'MALLEY: Thank you. 

MR. RICHARDSON: I would appreciate the opportunity of making 
a few additional remarks if I may, your Honor. 

THE COURT: You may. 

MR. RICHARDSON: I have conducted research in this case and I 

have not found any case on all fours, but from your Honor's vast 
experience you know that is not at all unusual. 

There is|always a case from which inferences can be found. Lots 
of times you cannot find them on all fours. I take definite issue with 
Mr. O'Malley's observation. 

First, with regard to the comparison of the Bell case and the case 
before your Honor. In the Bell case, here they had a man operating an 
automobile. They stopped the man and they had difficulty with the indi- 
vidual after they stopped him. 

They flashed a light in there and found some merchandise in the 
back of the automobile, which in that particular regard I respectfully 
submit couid give rise to a probable cause. But that case, by way of 
contrast, may it please the Court, is not controlling in this case. 
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In this case the only thing that the Government can cite from the 
evidence which would constitute any excercising of dominion or control 
is the evidence of Sergeant Clark that he saw the man’s head in the back 
of the trunk. | 

No one has testified that any part of Mr. Galloway's body was 
touching that car in any regard. Mr. O'Malley makes a point of the lock 
being punched out yet there is no evidence as to who punched that Gut 
in any regard whatsoever. | 

I respectfully submit to your Honor that the man Goodman whom 

the defendant told them about was in the same category as the 
defendant in this case. They didn't pursue to try to find that man | 
Goodman. | 

I do not think there was any exercise of dominion or control and 


although I have not found any cases on all fours, I have cited to the Court 
the closest cases that I could, for guidance on the law, and I do feel 
that this is a clear case of arresting on suspicion without giving a man 
his rights, arresting him first, and getting together the evidence later 
on, which is so condemned as I have mentioned in the cases which I 
have cited to your Honor. ! 

THE COURT: Iwill deny your motion. The usual closing hour 
of 4:00 o'clock is uponus. Is your case going to be long tomorrow? 

MR. RICHARDSON: No, sir. I should like for the record to show 


that Mr. Galloway says he wants to testify in this case. Is that correct, 
Mr. Galloway? Will you state that for the record? 
DEFENDANT GALLOWAY: I would like to testify. 


THE COURT: Very well. 

MR. RICHARDSON: So he will be put on the stand. 
THE COURT: Will you be able to finish by noon tomorrow? 
MR. RICHARDSON: Yes, your Honor. | 
MR. O'MALLEY: I believe so, your Honor. 
* * * * * * 
MR. RICHARDSON: I want to make another motion, your Honor. 
I want to make a motion to suppress, to strike certain of the 
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evidence which has been introduced in this case. I take the very com- 
parable position with respect to the evidence. 

Number one, the wallet that was taken. Number two, the key that 
was taken. Number three, the fingerprints that were taken. And number 
four, any and all testimony with regard to the admissions or confessions, 
whichever they might be termed on the part of the defendant in this case. 

I take the position that that evidence should be eliminated, that the 
jury should be requested to disregard that evidence, on the ground that 
all of that evidence was the result of an illegal arrest, one without 
probable cause as to this defendant. 

I think that's one thing we're missing in this case. Obviously an 
automobile was stolen. But was there probable cause to feel that this 
defendant stole that car? 

So I therefore move, under the same authorities that I have cited 


to your Honor,’ that those items of evidence be stricken and deleted and 


the jury be requested to pay no attention to them. 
THE COURT: Denied. 


* * 


[Filed February 9, 1960] 
165 * * * 


Washington, D. C. 


Tuesday 
November 24, 1959 | 
The above-entitled cause came on for further hearing at 10: :05 a.m., 
before The Honorable Joseph R. Jackson, Judge, United States District 
Court, and a jury. 
* * * * | 
169 KENNETH L. GALLOWAY | 
defendant herein, was called to the witness stand in his own behall, was 
duly sworn, and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. RICHARDSON: | 
Q. Mr. Galloway, are you testifying in accordance with your own 
desire to testify? A. Yes, Iam. | 
Q. And you have been explained the importance of your testifying? 
A. Yes. | 
Q. And the results that may occur? A. Yes, I have. | 
Q. Mr. Galloway, are you presently under conviction for any 


crime? A. Yes, lam. | 


Q. And where did that occur? A. In Fairfax, Virginia. | 
Q. And of what charges were you charged? A. Armed robbery 


and adoption. | 


* * * * 


170 Q. And how did you plead to those charges, guilty or not guilty? 
A. I pleaded guilty. 
Q. And to what counts or charges did you plead guilty? A. I 

pleaded guilty to armed robbery. | 

* * * * 

Q. And what particular type of work did you do in the Army? 

* * * * 

171 A. Iwas a paratrooper in the service quite a while, and I did 
Military Police work for the majority of my tour overseas. 
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Q. And were you discharged from the service? A. Yes, I 


Q. And what type of discharge did you receive? A. Honorable. 
Q. All right, sir. 
Now, Mr. Galloway, calling your attention to on or about 


August the 29th or 30th, 1959, were you in the company of an individ- 


ual by the name of Epster Goodman? A. Yes, I was. 

Q. And where was that? A. I met him at 7th and--pardon 
me--at 14th and T. 

Q. Keep your voice up. A. I met him at 14th and T. 

Q. Isee, sir. 

And were you in his company that evening? A. Yes, I was. 

Q. And in being in his company, were you in a vehicle, an 
automobile? A. Yes, I was. 

Q. And what type of automobile was it, sir? A. White '59 
Ford. 

172 Q. And when did you first see that automobile? A. I would 
say around the 29th or 31st, the first time I met him. 

Q. And did you operate the automobile? A. Yes, I did. 

Q. And under what circumstances did you operate that automo- 
bile? A. Well, we had been out clubbing, you know, the night clubbing, 
drinking--I didn't drink. He was the one that did most of the drinking. 
He was under intoxication so he asked me if I would take the wheel in 
case we got stopped. 

Q. Within your knowledge and belief, who was the owner of that 
automobile? A. Mr. Epster Goodman was thie owner. 

Q. The party you were out with; is that correct? A. Yes, sir. 

Q. And with reference to your operating of the automobile, did 
you at any time see the registration card of the automobile? A. Yes, 
I saw it. 

Q. And where did you get it from when you saw it? A. Mr. 
Epster E. Goodman handed it to me in case any time I got stopped I 
could show the registration card to the officer. 
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| 173 Q. Did you request that he give it to you? A. Yes, I did. 
Q. And did you look at the registration card when you got it? 
A. Yes. 
Q. And what name did you notice on the registration card? 
A. It was Ernest E. Goodman on the registration car. 
Q. It was Ernest E. Goodman? A. Yes. On the registration 
card. 
Q. And the name of the man was Epster? A. Epster E. | 
Goodman. 
Q. Did you notice there was a difference in the names ? 
A. Inoticed there was a difference, but he told me it was an error 
in the typing of the registration card. So by his last name being | 
Goodman, and middle name being "E", I thought it was probably the 
same person; there could have been a mistake on the first name. 
Q. And did you use that card during that evening? A. Well, 


Q. Did you drivethe automobile during that evening? A. ‘Yes, 
I drove it during that evening. 


Q@. Did there come a time when you parked the car? A. Yes, 
there did. 
Q. Forthe night? A. Yes. 
| 174 Q. And where did you park the car for the night? A. I 
parked it at the 1700 block of Swann Street. | 
Q. Was that in the front on the street or in the rear? 


A. No, that was in the rear of the apartment. 

Q. Isee. And what time was that? To the best of your recol- 
lection, what time was it that you parked the car? A. I would say 
around 1:00 o'clock in the morning. | 

Q. Did you give the registration card back to Mr. Goodman? 
A. No, I didn't. 

Q. Well, where had you kept it ? 

THE COURT: Did you mean that when you said Mr. Goodman? 
You asked if he gave the card back to Mr. Goodman. | 
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MR. RICHARDSON: Yes, sir; there is two Goodmans. 
THE COURT: What is the other name? 
MR. RICHARDSON: The owner of the car is Ernest E. Good- 


THE COURT: Yes. 

MR. RICHARDSON: And the Goodman whom the witness has 
testified he says is Epster E. Goodman. 

THE COURT: All right. I thought Epster Goodman was the 
name of the owner of the car. 

MR. RICHARDSON: No, sir; Goodman is the same last name 
in both instances, your Honor. 

175 THE COURT: Go ahead. 

MR. RICHARDSON: Would you read the last question, please? 

(Pending question read back by the reporter as follows:) 

"Question: Well, where had you kept it?" 

MR. RICHARDSON: Will you answer that question, please ? 

THE WITNESS: At that time I had the registration card in my 
front pocket. 

BY MR. RICHARDSON: 

Q. Did it remain in your front pocket? A. No, it didn't. 

Q. Where did you put it thereafter? A. I put it in my wallet. 

Q. About what time was it that you parked this car after 
having driven it? A. That night? 

Q@. Yes. A. I'll say about 1:00 o'clock. 

Q. Isee. 

Now, what did you do then? Where did you go after you parked 
the car? A. I left there and walked on up to 14th Street, after I had 
a few words with Mr. Goodman, goodnight and so on, like that. 

176 Q. Where did you stay that night? A. I went to the Dunbar 
Hotel. 

@. Now, Mr. Galloway, did Mr. Epster Goodman make any 
request of you concerning the car, work on it or anything? A. He 
wanted me to put side initials on the side of his door for him 
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the next morning. 

Q. Did you say that you would or would not? A. I told him 
I would do it. ; ! 

Q. And did you go back to the car the next morning? A. Yes, 
I did. 

Q. And about what time was that? A. I'll say around ne 

Q. Twelve-thirty of the afternoon of the next day; is that | 
correct? A. Right. | 

* * * * 

Q. Now, when the police officers arrived, what occurred? 

177 A. Well, they drove up. First they were checking a few | 
other cars. 

Q. Keep your voice up, please. A. They drove up and | 
checked a few other cars down the line. Then one of the officers | 
walked up and asked whose car this was. I said Goodman's. | 

Q. Whichcar? A. The white '59 Ford. I told him it pelongs 
toa Mr. Epster E. Goodman. 

Q. Goon. A. He asked me where is Mr. Epster Goodman 
now? I said, "He is up in the apartment" like that. He said, "Do you 
have any identification?" I said yes, and that's when I showed him 
my wallet. | 

Q. Did he take your wallet? A. Yes, he did. : 

@. Did he or did he not examine the contents of the wallet at 
that time? A. Yes, he examined it. | 

Q. With regard to the registration card, was it in the wallet 
at that time ? A. It was in there. 

Q. Did he or did he not take the registration card out of the 
wallet? A. He had taken it out and looked at it. 

178 Q. You heard the detectives testify yesterday. Do you recall 
which of the detectives took the wallet from you and looked at the 
registration card? A. I know it was the tall one; the last one on the 
stand. | 


Q. Sergeant Clark; is that correct? A. Well, I guess that's 
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probably his name; I wouldn't know. 

Q. All right. 

What occurred after that with regard to the police officers ? 
A. Well, they checked my wallet and everything, asked me my name. 
I gave them my name. They asked me what apartment does Mr. 
Goodman live in. I said, "I couldn't tell you exactly. The night be- 
fore he told me what room it was, but I had forgotten."' But, I said, 
I know where we can find out. 

So they said, ''We'll find out ,"’ and started knocking on a few 
doors and after a while they gave up and said let's take him down. 

Q. Were you placed under arrest? A. Yes, I was. 

Q. When were you placed under arrest, at the Ford or later 
on? A. I was placed under arrest after they looked at my wallet 


and found the registration card there they placed me under arrest, 
179 grabbed my belt. 


Q. Isee. 

Did you offer to go help find Mr. Goodman, or were you taken 
there by the police officers? A. I told them I would help them try to 
find him. After they arrested me, I had to go along. 

Q. Isee. All right, sir. 

Now, Mr. Galloway, when you operated the car the night be- 
fore, you intended to operate it, didn't you? A. Yes, I did. 

Q. Did you at that time have any reason to believe that the car 
did not belong to Epster E. Goodman? A. No, I have no reason-- 
that it didn't belong. I actually did believe it did belong to him. 

Q. Isee. 

Now, after you looked for Mr. Epster E. Goodman in the apart- 
ment house there, where were you then taken? A. I was taken from 
there back to the back of the apartment house and to the cruiser, 
and then on downtown to the Auto Squad Room at Number One. 

Q. Number One? A. The big building. 

Q. Headquarters of the police station; is that correct? 

A. That's right. 
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Q. And what occurredthere? A. There they asked me a few 

180 other questions and then they asked me--said I better sign a 
statement if I didn't think they was going to give me the telephone’ book 
treatment. I said I wasn't going to sign anything until I seen a lawyer. 
So one of them, he kicked me on the leg and he said you better 


tell the whole truth. 
| 


* * * * 
A. Well, they had taken me down there and they asked me to 
write this statement out, you know, to plead guilty to taking these 
cars. I told them I couldn't do this and I wasn't going to say anything 
until I got a lawyer. | 
This chief, I don't know who he was, kind of a fat man, got up 
and kicked me on the leg. He said, "You're going to sign these papers 
that you stole the car or if not you're going to get the telephone book 
treatment.'’ A few seconds later Mr. Goodman walked in. 
Q. Mr. Goodman? Which Goodman was this? A. The Mr. 
Goodman up here on the stand yesterday. ! 
Q. Mr. Ernest E. Goodman? A. Yes. | 
@. Proceed. A. That's when he started kicking, hollering, 
181 like that; and they took me to the fingerprint room and asked 
me other questions. They take me back downstairs and I stayed down 
there about an hour and then called me back up and asked me other 


questions. | 
They put me down and brought me up for a line-up. Then I 
stayed down there an hour or so. Robbery squad people were talking 
to me, and they took me down. | 
I stayed there, and then the next morning they took me to: the 
Commissioner's Office to be arraigned. 
Q. Isee. | 
Was anything taken from your person--were you searched at 
the police station? A. Yes, I was. : 
Q. Was anything takenfrom your person? A. No, nothing 


I know of. 
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Q. Well, you heard the testimony about an automobile key. 
Was an automobile key taken from your person? A. At the police 
station? 
Q. Was it taken from your person at any time? A. Yes, it 


Q. All right, sir. 

Now, Mr. Galloway, with reference to the U.S. Commissioner's 
Office, was there a hearing there? A. U.S. Commissioner's Office? 

182 Q. Yes. A. I waived a hearing. 

Q. You waived a hearing; is that correct? A. Yes, I did. 

Q. All right, sir. 

Now, you heard testified to yesterday by Sergeant Reid and by 
Mr. Ernest E: Goodman that you made statements in their presence to 
the effect that you took the 1959 white Ford and you also took a 1955 
red Mercury car. 

Did you make any such statements as that? A. I made no ad- 
missions of taking any car. 

Q. You made no admissions of taking any car? A. No, I 
didn't. 

Q. Did you tell to the two detectives at the rear of 1700 Swann 
Street, did you tell them what you have told his Honor and the ladies 
and gentlemen of the jury with regard to using the white Ford, the 
night before? A. Yes, I did. 

Q. Now, Mr. Galloway, you heard me make mention of rights 
under the United States Constitution yesterday wherein I stated several 
times--I asked the officers if they had told you you didn't have to make 
any statement and that any statement made by you could be used against 
you. Iasked them if they had informed you of your right of counsel. 

Now, pinpointing your attention to the rear of 1700 Swann 


183 Street, did either Sergeants Reid or Clark give you those rights, 


tell you of those rights at any time while you were at the rear of 1700 
Swann Street? A. No, they didn't. 
Q. Now, going further, to the police station, were your rights 
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given to you there in any way? A. No. No. 

Q. Now the next step will be at the office of the United States 
Commissioner. Were your rights given to youthere? A. Yes, 
they were. 

Q. That was the first time; is that correct? A. Right. 

Q. All right, sir. 

Now, with regard to the 1959 white Ford automobile, did you 
ever in any way have any thought with regard to the stealing of that 
automobile? A. No, I didn't. | 

Q. You admit the use of it? A. Yes, Idid. I did drive the 
car understand, the night before, under the-- 

Q. Under the circumstances you have explained? A. Right. 

Q. Well, with reference to the 1959 Ford automobile, had 
you driven that car before, or did you drive it after that, or was it 

184 only the one time? A. I only drove it one time. ! 

Q. All right, sir. | 

With reference to the 1955 Mercury automobile, Mr. Jack 

Brewer testified yesterday that he was the owner. Have you ever 
seen that automobile? A. No, I never have. 

Q. There was a further statement yesterday on the stand| on 
the part of Sergeant Reid that you stated that you sold certain items 
from the 1959 white Ford to get gasoline. | 

Did you make that statement? A. I made no statement like 


that. 


Q. Did you make any statement to these police officer or to 


anyone at any time? A. No. 

Q. Just a moment, let me finish my question. 

Did you make any statement to these police officers or to 
anyone at any time wherein you admitted or said in any way that you 
stole the 1959 white Ford? A. No, I didn't. : 

Q. Or the 1955 Mercury automobile? A. No, I didn't. 

Q. Had you known Mr. Ernest E. Goodman in any way? 

A. No, I haven't. 
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Q. Had you known Mr. Jack Brewer in any way? A. No, I 

did not. 

oe * 

CROSS EXAMINATION 

BY MR. O'MALLEY: 

Q. When were you convicted of the crime of armed robbery ? 
A. It was in '58--somewhere around July, I think; somewhere in 
there. 

* * * * 

189 Q. * * * Now, when had you seen Epster Goodman prior to 
that time ? Before that time, when had you last seen Epster Good- 
man? A. That was way back in '58. 

Q@. 1958? A. Yes. 

Q. Well, when you used to see him in 1958, did you know him 
very well or just casually? A. Actually, I knew him through his 
nephew. His nephew was in the service with me; that how I met him. 

Q. Do you know him very well? A. I knew his name and had 
been there before with his nephew, and had nice times together, 
that's all. 

Q. Where was Mr. Epster Goodman living then? A. Same 
place; 1700 block of Swann. 

Q. Was it the 1700 block or1701 Swann Street, or a specific 
place on Swann Street? A. 1701 Swann Street. 

Q. And what floor was it? A. Well, I can't exactly say. 

Q. You remember it was the fifth floor, don't you? A. That's 
the statement the officers give. I didn't give any statements on the 

190 floor. 


* * * * 


192 A. He'said, "Where you going?" I said, "I don't have no 


place particular to go."" He said, 'Let's go out and have a good time." 
I said, "All right." 

So we went out. Went around the corner, I guess half a block, 
to where the '59 white Ford was parked. We got in; he was driving 
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first. Went to afew bars. He started drinking. 
I guess he staggered a little bit and he asks me, "Could you 
drive?" I said, Yes, I could drive." He said, "How about driving? a 
I said, "Okay." 


I told him to give me the registration card in case I got 


stopped I could show something for the ownership. 


Q. And did he give you the registration card? A. Yes, he 


did. 
Q. And did you then proceed to drive it? A. Yes, I did. 
Q. And where did you drive the 1959 white Fordto? A. | 
drove around to different other places. 
Q. All right. 
Is that all the conversation you had with this Epster Goodman 
at that time? A. Was that all? 
193 Q. Yes, sir. A. No, we had quite a few other conversations, 
but it wouldn't have anything to do with the driving of the car. | 
Q. Nothing whatsoever to do with the driving of the car; is that 
right? A. That's right. | 
Q. How was the car started? A. Started with the key. 
Actually, he started the car. 
Q. Did you hear the police officers testify as to the condition 
of the car when they recovered it? A. Yes, I did. 
Q@. Did you hear them testify the ignition was punched out ? 
A. I did. | 
Q. Did you hear Mr. Goodman testify when he saw it the igni- 
tion was punched out; did you? A. I didn't hear him say that. 


Q. Well, do you have some doubt as to whether it was punched 
out or not? A. No, I don't have no doubt. I know it was punched out. 
Q. And you parked the car the night before your arrest ; 
A. That's right. 
Q. And you went to get the car the morning after; the day of 
| 


your arrest? * * * 


194 A. Iwent to do some work on it. 
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* * * * 
195 Q. Now, have you made any attempt to contact Epster Good- 
man since your incarceration, since you have been in jail? A. Have 
I? 
Q. Yes. A. Yes, I have. 
Q. What have you done? A. Well, I have asked my attorney 
and other people to see if they can find him. 
Q. Have you been able to find him? A. No. 
* * * * 
199 MR. RICHARDSON: We have no other witnesses, your Honor. 
That is the defendant's case. 
* * 
200 [AT THE BENCH: ] 
MR. RICHARDSON: May it please the Court: I wish to make 
two motions. The first motion is for a judgment of acquittal. I 
employ the same grounds that I employed at the end of the Government's 
case, first with regard to the illegality of the arrest, that there was 
not from the evidence in this case a probable cause for the arrest under 
the evidence as shown before your Honor and the members of the jury. 
And I refer to the same cases which I referred to previously, 
Your Honor. I would like to add, however, this: That I move fora 


judgment of acquittal with reference to especially the counts on grand 


larceny on the! ground that it is well recognized and I have a case to 
201 cite to your Honor from our Court of Appeals, that specific 

intent must be established in order that there be a conviction on grand 
larceny. 

THE COURT: The intent may not be inferred? 

MR. RICHARDSON: That is correct. 

THE COURT: Iam going to give in my instructions that it may 
be inferred. 

MR. RICHARDSON: Maybe I better read this case. 

THE COURT: I know intent may be inferred. It doesn't have 
to be proven. Go on. 
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MR. RICHARDSON: Yes, sir. With regard to grand larceny, 

I maintain that specific intent must be established by the evidence and 
it has not been established in this case. 

With reference to the two counts on unauthorized use, although 
it is true that from the facts and circumstances intent can be presumed, 
general intent, which is all that is necessary with reference to an un- 
authorized use, the presumption is not a conclusive Doceaaeon It 
is not a presumption of law. 

It is a rebuttable presumption and I submit that the evidence in 
this case has overcome the presumption and the defendant is entitled to 

a judgment of acquittal on the unauthorized use. | 

So, therefore, I do move for a judgment of acquittal on all four 

202 of the remaining counts in this case. 

My second motion is directed again to the evidence and I ask 
that all of the evidence on the part of the Government with reference 
to the obtaining of the registration card, the obtaining of the key, the 
automobile key, all of the fingerprints, and all of the testimony with 
reference to alleged admissions and confessions, be stricken; that the 
jury be requested to disregard it on the ground that there was an il- 
legal arrest in this case. | 

THE COURT: Denied. 


* * * * 


224 THE COURT: Ladies and gentlemen of the jury: You have 
heard the evidence , the statements and arguments of counsel for the 


prosecution and for the defense. It now becomes your duty to deter- 
mine whether or not the defendant is guilty of the offenses with which 
he is charged. 

Before discussing the charges against the defendant in detail, 
I shall summarize for you the general principals of law that must 
govern you and guide you in determining the issues here. 

It is the function and the duty of the jury to determine the issues 
of fact. It is the duty of the Court to instruct you as to the principals 
and rules of law governing the case. You are bound and obligated to 
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follow the instruction of the Court as to the law, and to take the law 
from the Court. 
On the other hand, you are the sole judges of the facts and you 


must determine the facts for yourselves solely upon the evidence 


presented at this trial. 

225 The fact that a defendant is charged with a crime and has been 
indicted is not to be taken as any indication of his guilt. The sole pur- 
pose of the indictment is to bring the defendant before the Court. It 


is merely the machinery and the procedure provided by law for placing 
a defendant on trial. 

Every defendant in a criminal case is presumed to be innocent 
and that presumption attaches to the defendant throughout the trial. 
The burden of proof is on the Government to prove the defendant guilty 
beyond a reasonable doubt. Unless the Government sustains that bur- 
den and proves beyond a reasonable doubt that the defendant has com- 
mitted every element of the crimes with which he is charged, the 
jury must find the defendant not guilty. 

Proof beyond a reasonable doubt, however, does not mean 
proof beyond any doubt whatsoever. It means proof to a moral cer- 
tainty and not necessarily proof to an absolute or mathematical cer- 
tainty. 

By reasonable doubt, as it's name implies, is doubt based on 
reason. A doubt for which you can give a reason to yourself, and not 
just any whimsical speculation or capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If, after 
an impartial comparison and consideration of all of the evidence you 
can say to yourself that you are not satisfied of the defendant's guilt, 

226 then you have a reasonable doubt. On the other hand, if, after 
such impartial comparison and consideration of allthe evidence you can 
truthfully and candidly say to yourself that you have an abiding convic- 
tion of the defendant's guilt, then you have no reasonable doubt. 

In determining whether the government has established the 
charges against the defendant beyond a reasonable doubt, you will 
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consider and weigh the testimony of all witnesses who have testified 


before you and all the circumstances concerning which testimony has 
been introduced and the exhibits which have been received in evidence 
here. 

You are the sole judges of the credibility of witnesses. In 
other words, you and you alone are to determine whether to believe 
any witness, and the extent to which you will credit him. 

In reaching a conclusion as to the credibility of any witness and 
in weighing the testimony of any witness, you are to take into consid- 
eration the witnesses manner of testifying; whether the witness ich 
presses you as having an accurate memory and recollection, and | 
whether the witness has any interest in the case. 

All of those matters as well as any other factors that appear 
to you as having a bearing in this matter, you may consider and weigh 

227 in determining what witnesses to believe, and the extent to 
which you credit them. 

If you find that any witness wilfully testified falsely as to hae 
material fact concerning which the witness could not possibly have 
been mistaken, you are then at liberty, if you deem it wise to do SO, 
to disregard the entire testimony of that witness or any part thereof . 

The testimony of one witness whom you may find to be entitled 
to full credit is sufficient forthe proof of any fact, and you can justify 
a verdict in accordance with such testimony even if a number of the 
witnesses have testified to the contrary. | 

You are not to permit yourselves to be influenced by anything 
the Court has said or done which has suggested to you that he is in- 
clined to favor the position of either the Government or the defendant. 
I have not intended to express nor to intimate at any time any opinion 
as to what witnesses are worthy of belief or which witnesses are ‘not 
worthy of belief, what facts are established, which facts have not been 
established, or what inferences should be drawn from the evidence. If 
any expression of mine has seemed to indicate an opinion relating to 
any of these matters, I instruct you to disregard them. 
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The Court instructs you that if there is a conflict in the evi- 

dence in this case on any fact or circumstance tending to establish 
228 either the guilt or innocence of the defendant, a part of which 

is in favor of the theory of the Government, and a part of which is in 
favor of the defendant, and you should entertain a reasonable doubt as 
to which is true, then it is your duty in arriving at your verdict to 
adopt the evidence of the theory or conclusion which is most favorable 
to the defendant. 

A person who by education, study and experience has become 
an expert in any art, science or profession, and who is called as a 
witness may give his opinion as to any such matter in which he is 
versed and which is material to the case. You should consider such 
expert opinion and weigh the reasons, if any, given for them. You are 
not bound, however, by any such opinion. Give it the weight to which 
you deem it entitled, whether it be great or slight, and you may reject 


it if in your judgment the reasons given for it are unsound. 


You are instructed that while the law makes the defendant a 
competent witness you have the right to take into consideration his 
situation, and interest in the result of your verdict and all of the cir- 
cumstances which surround him. You are to give to the defendant's 
testimony such weight as you deem it to be fairly entitled. 

Evidence of a defendant's previous conviction of a crime is to 
be considered by you only insofar as it affects his credibility as a 

229 witness, and must not be considered as evidence of guilt of 
the offenses with which he is here charged. 

In criminal cases there are two types of evidence, direct and 
circumstantial. Direct evidence is proof which tends to show the exist- 
ence of a fact in question without the intervention of proof of any other 
kind. It is that evidence which if believed establishes the truth of a 
fact and issue and does not arise from any presumption. 

Evidence is direct when the very facts in dispute are communi- 
cated by those who have the actual knowledge of them by means of 
their senses. Circumstantial evidence consists of circumstances from 
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which the defendant's guilt may be inferred by the jury. One cannot 
say which of the two types of evidence is more reliable or stronger. 
If the circumstantial evidence is sufficiently strong it may be 
as convincing as direct evidence, because circumstances speak for 
themselves and if they are strong enough, they may lead toa definite 


conclusion. 
The law permits conviction of a criminal offense on circum- 


stantial evidence alone. But in order to justify such a verdict, cir- 
cumstantial evidence must be inconsistent with any other theory ex- 
cept that of the defendant's guilt. 

Both kinds of evidence, direct and circumstantial, are entitled 
to consideration by a jury. But the rule of law is that whether the 

230 evidence is direct or circumstantial, or a combination of both, 
before you may find the defendant guilty you must find that the evi- 
dence proves beyond a reasonable doubt the essential elements of the 
crimes with which he is charged. 

The arguments of the lawyers in this case are entitled to your 
careful consideration so far as you find them logical and reasonable. 
You are to remember, however, that the lawyers are advocates of 
their respective sides and what they say does not constitute evidence. 

You should not let sympathy or prejudice enter into your de- 
liberations or enter into your verdict. Bear in mind you are a fact- 
finding body and that you are bound and obligated to apply the law as 
given to you by the Court with the facts as you determine them. ‘Every 
defendant is entitled to a fair and impartial trial uninfluenced by pas- 
sion, prejudice or any other emotion. 

We now come to the law as applies to this case. The defendant 
is being tried under an indictment brought by the Grand Jury on four 
counts that read as follows: 

Count One: "On or about August 29, 1959, within the District 

of Columbia, Kenneth L. Galloway feloniously did take, use, 

operate and remove one certain automobile, property of Ernest 

E. Goodman, from a certain street and did operate and drive 
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said automobile, for his own profit, use, and purpose, with- 
out the consent of Ernest E. Goodman, the owner of said auto- 
mobile." 
Second Count: "On or about August 29, 1959, within the Dis- 
trict of Columbia, Kenneth L. Galloway stole the property of 
Ernest E. Goodman, of the value of about $3,000.00, consist- 
ing of one automobile of the value of $3,000.00." 
Fifth Count: "On or about August 29, 1959, within the District 
of Columbia, Kenneth L. Galloway did take, use, operate and 
remove one certain automobile, property of Jack B. Brewer, 
from a certain street and did operate and drive said automobile, 
for his own profit, use and purpose, without the consent of 
Jack B. Brewer, the owner of said automobile." 
Sixth Count: "On or about August 29, 1959, within the District 
of Columbia, Kenneth L. Galloway stole the property of Jack 


B. Brewer, of the value of about $1,300.00, consisting of one 
automobile of the value of $1,300.00." 
Signed by the District of Columbia in the form of the Grand Jury. 


232 The defendant denies that he stole either automobile in question 
in this case. If, after a consideration of all the evidence, you have a 
reasonable doubt as to whether the defendant did steal either or both 
automobiles in question, then your verdict should be not guilty. 

It is up to you, the jury, whether you want to accept or reject 
the defendant's theory and story. 

When you do a thing on purpose you do that which you intend to 
do. Now the intention of a person in doing a certain act has to be 
gathered by his actions and by his words at the time and preceding the 
time. No man can read the secrets of the human'mind. And in the 
administration of justice, men must seek the intention and gather 
from the words and actions of the person involved from the testimony 
in the case. 

The intent need not be proved directly. The jury may infer the 
intent from the circumstances of the case as disclosed by the evidence. 
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In counts one and five the defendant is charged with the un- 
authorized use of a motor vehicle. That offense is defined in the Code 
of the District of Columbia as follows: 
"Any person who without the consent of the owner, shall take, 
use, operate or remove or cause to be taken, used, operated 
or removed from a garage, stable or other building, or from 
any place or locality on a public or private highway , parkway, 
street, road, field, enclosure or space, an automobile or 
motor vehicle, and operate or drive or cause the same to be 
operated or driven for his own profit, use or purpose, shall 
be punished as provided by law." | 
The elements of the offense are as follows: | 

That the motor vehicle in question was stolen; that the defend- 
ant took the vehicle or that he used, operated or removed it. And, 
that at the time the defendant used, operated or removed the vehicle, 
he knew that it was stolen. 

In order to justify a verdict of guilty on a charge of unauthorized 
use of a motor vehicle, it is not necessary to show that the defendant 
stole the vehicle. It is sufficient to show that the defendant drove or 
used the vehicle, knowing it to have been stolen. 

The fact that he was a passenger in it if he knew it was stolen 
is sufficient to justify a conviction. Knowledge that the vehicle had been 
stolen ordinarily cannot be proven directly because no one can see the 
operation of the mind of another. Knowledge may be inferred from 
circumstances, things that are done, things that are said, and the sur- 
rounding circumstances. 

The defendant is charged with grand larceny in counts two and 
six. Grand larceny is defined in the District of Columbia Code as 

234 follows: | 

"Whoever shall feloniously take and carry away anything of 

value of the amount or value of one-hundred dollars or upwards, 


shall be punished as the law provides."' 


The words in the statute that I have just read, "feloniously take 
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and carry away," mean that the property must have been taken unlaw- 


fully from the possession of another, with a fraudulent intent to con- 


vert the same to the use of the person taking the property. 

In order to constitute larceny, the taking of the property must 
be accompanied with the intent to steal it. The intent of the taker 
must be to appropriate the stolen property to a use inconsistent with 
the property rights of the person from whom it was taken. 

In order for you to find the defendant guilty of grand larceny 
under counts two and six, you must find that the Government has 
proved beyond a reasonable doubt the following essential elements: 

That the defendant took the property; that the defendant took the 
property unlawfully; that the defendant took the property with the intent 
to convert it to his own use, and that the property was of the value of 
over one-hundred dollars. 

As to the first element, that the defendant took the property, 

235 it is sufficient if you should find that the defendant took the 
property described in counts two and six, and he must have done some 
act and manifesting his intent to appropriate the property permanently 
to his own use. 

As to the second element, that the defendant took the property 
unlawfully, the property must have been taken without the consent of 
or against the will of the owner. In many cases of larceny, the taking 
is by force, stealth and without the consent of the owner. 

As to the third element, that the defendant took the property 
with the intent to convert it to his own use, that merely means that 
he must at the time of taking, have intended to deprive the true owner 
of the property permanently. Here again, you deduce the intent to 
find the defendant did take the property from all the circumstances and 
the nature of the act. 

Now, as to the fourth element, that is obvious, that the defend- 
ant took property of the value of more than one-hundred dollars. 

The Courts have held that the unexplained exclusive possession 
of stolen property shortly after the commission of acrime is an 
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evidential fact which the jury may consider and which may satisfy 
the jury that the possessor is the thief, and may in itself warrant a 
verdict of guilty. If you find that it has been established beyond a 
reasonable doubt that the defendant had unexplained exclusive posses- 
236 sion of the property in question, shortly after it was stolen, 
you may apply this instruction if you see fit to do so. 

I want to make it clear that the jury doesn't have to infer i guilt 
from that circumstance, but you may infer guilt from that circum- 
stance if you see fit to do so, and deem it wise under the eee 
to do so. 

A separate crime or offense is charged in each count of the 
indictment. Each crime and the evidence applicable thereto should be 
considered separately. The fact that you may find the defendant guilty 
or not guilty of one of the crimes charged should not control your ver- 
dict with respect to the other crimes charged. | 

It is your duty to consider all of the evidence as to each count 
of the indictment and then return your verdict as to each count. Your 


verdict in this case may be guilty or not guilty as to each count and it 


must be unanimous. 
Will counsel approach the Bench, please? 
(AT THE BENCH:) 
THE COURT: With the exception of my refusal to give your 
prayer, do you have any objection ? 
MR. RICHARDSON: I would appreciate the instruction that 
they cannot speculate. | 
THE COURT: I have given that. Must not speculate. 
MR. RICHARDSON: I'm sorry; I didn't hear it. 
THE COURT: It was inthe general charge. Did you hear it? 
MR. O'MALLEY: Yes, sir. 
THE COURT: You heard it, Mr. Reporter? 
THE REPORTER: Yes, sir. 
MR. RICHARDSON: May the record show that I did make the 
request with regard to that instruction on speculation? 
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THE COURT: And I say it is already covered. 

MR, RICHARDSON: Isee. And I will have to record an ob- 
jection, I guess, to it not being given upon my request. That will 
clear the record. 

Thank you, your Honor. 

* * 

(IN OPEN COURT:) 

THE COURT: In considering the instructions which I have 
given you, you are to consider them in their entirety, as a whole. 
You are not to pick out one particular instruction and accentuate that 
to the overlooking of others. 

Upon your return to the court room your foreman will state 
his verdict, but each of you individually may be asked to state your 
verdict in which case you should be prepared to do so. 

Before commencing your deliberations you will choose one of 
your members as foreman or forelady to preside over your delibera- 

238 tions. _Whenever you shall have arrived at a verdict, notify 
the Marshal, whereupon you shall be escorted back to the court room 
to return your verdict through your foreman or forelady. 

The alternate juror is dismissed from any further consideration 
in this case with the thanks of the Court. 

Ladies and gentlemen of the jury, you will now retire to the 
jury room to begin your deliberations. 


Court will now recess until return of Court. 
* * * 


[ Filed November 25, 1959] [ VERDICT] 
On this 25th day of November, 1959, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid in 


this cause, returns into Court at 10:00 a.m. and retires to resume 
their deliberation; whereupon the said jury upon their oath say that the 
defendant is guilty on counts 1, 2, 5 & 6 of the indictment; and 
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thereupon each and every member of the jury is asked if that is his 
or her verdict and each and every member thereof say that the defend- 
ant is guilty as indicted. | 
The case if referred to the Probation Officer of the Court, and 
the defendant is remanded to the District of Columbia Jail. ! 
By direction of 


Joseph R. Jackson 
Presiding Judge 
Criminal Court #6 


HARRY M. HULL, Clerk 


By /s/ John G. Thomas 
Deputy Clerk 


Present: 
United States Attorney 


By Frank Wilson 


Asst. U.S. Attorney 
eK 


| Filed December 18, 1959] | 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED/ WITHOUT PREPAYMENT OF COSTS 
on appeal from judgment 


I, Kenneth L. Galloway, being first duly sworn according to 
law, depose and say that I am the Defendant in the above-entitled 
cause, and, in support of my application for leave to proceed in said 


cause without being required to prepay fees or costs, state as follows: 
1. That because of my poverty Iam unable to pay the costs 

of said suit or action. 
2. That Iam unable to give security for the same. 
3. That I believe I am entitled to the redress I seek in sai 

suit or action. | 

4. That the nature of my cause of action is briefly stated 

follows: | 
my arrest was illegal because based upon mere suspicion; 
the evidence gotten by the Police thereafter was illegally | 
obtained; therefore the Court erred in admitting this | 
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evidence which resulted in the verdict of guilty. 
/s/ Kenneth L. Galloway 


{ Jurat] 
Let the applicant proceed on appeal without prepayment of costs, 


and for transcript of trial proceedings at expense of the U.S. 


/s/ Joseph R. Jackson 
JUDGE 


| Filed December 21, 1959] 
JUDGMENT AND COMMITMENT 

On this 18th day of December, 1959, came the attorney for the 
government and the defendant appeared in person and by counsel, 
Randolph C. Richardson, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of UNAUTHOR- 
IZED USE OF A VEHICLE AND GRAND LARCENY as charged in 
counts 1, 2, 5 & 6 and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) years on each 
of counts 1, 2, 5 & 6; said sentence by the counts to run concurrently. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the 
defendant. 


/s/ Joseph R. Jackson 
United States District Judge 
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| Filed December 21, 1959] 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 21st day of December A.D., 1959, 
Ordered, That Caesar L. Aiello be, and he is, hereby ap- 
pointed to appear and defend on behalf of the said defendant, for | 
purposes of appeal. 


/s/ Joseph R. Jackson, 
Judge 


[ Filed December 30, 1959] 


Government of the District of Columbia 

THE DEPARTMENT OF CORRECTIONS 

The District of Columbia Jail *** 
Washington 3, D. C. 


26 December 1959 


Charles J. Rumsey, Chief Deputy Clerk 

U. S. District Court for The District of Columbia 
United States Courthouse 

Washington, D. C. 


Re: GALLOWAY, Kenneth L. 
DCDC# 123424 
CC 834-59 


Dear Sir: 
In accordance with rule 38a of the Federal Rules of Criminal 
Procedure and the opinion of James McInerny, Assistant Attorney 


General the enclosed form was presented this date to the above named 


subject who has noted an appeal in the above entitled case. 
GALLOWAY refused to execute the form and his witnessed 


refusal is transmitted herewith. 
Very truly yours, | 
/s/ Curtis Reid 
CR/RB/jb Resident 
cc Col. Reid Superintendent 
U.S. Marshal 
Jacket chrono 
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NOTICE TO CONVICTED PERSONS WHO FILE APPEAL 
Under Rule 38 (A) (2), Federal Rules of Criminal Procedure, 
a sentenced person who appeals from his conviction may be 
transferred lawfully thereafter to the institution designated 
for service of sentence unless such person elects not to 
commence service of sentence. 

ELECTION AGAINST SERVICE OF SENTENCE 
Having heretofore taken an appeal from my conviction and sentence 


imposed » in the 
Month Day Year 


District of , Lnow elect not to commence 
State 


service of said sentence. 
Signed this 


This form handed to Kenneth L. Galloway on December 26, 1959, 
who refused to sign the same. 


Witnesses: 
/s/ A. S. Zhignewich 
Record Clerk (Title) 
/s/ R. S. Stone 
Asst. Officer (Title) 
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[ Filed January 20, 1960] 
Corrected Certificate for November 23, 1959 
On this 23rd day of November, 1959, came the attorney of the 
United States; the defendant in proper person and by his attorney, i 
Randolph Richardson, Esquire; and upon consideration of the govern- 


ment's oral motion for leave to dismiss counts 3 & 4 of the indictment 


in the above entitled case, it is ordered that leave to dismiss counts 


3 & 4 of the indictment be and the same is hereby granted. 
Whereupon the United States Attorney dismisses counts 3 & 
4 of the indictment in the above entitled case in open Court. 
BY DIRECTION OF: 


JOSEFH R. JACKSON 
Presiding Judge 
Criminal Court #6 


Pyesent: HARRY M. HULL, Clerk 
United States Attorney By John G. Thomas 


By Thomas O'Malley DepuryaClerke= 
Asst. U. S. Attorney 


eK HK 


